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ABSTRACT

States spend/earsand tremendous diplomatic capitalnegotiating treaties. Yet,
despite the best efforts of skilled negotiators, some statesgait for months, years, and
even decadesto ratify the treaties they took part in negotiating. In thiglissertation, |
investigate the phenomenon of ratification delay and attempt to proide an explanation
for why some states wait to ratify treaties while others do not. In order to build a
theory of ratification timing, | recast the two-level game metaphor to account of the
strategic behavior of state legislatures and constraints of theatification process. | test
this theory on an original dataset of state ratifications for a specific cluster of treaties:
The United Nations Convention on the Law of the Sea and its implementing treaties.
My findings indicate that previous studies of r#fication have overestimated the
importance of the states leaders and underestimated the importance of legislators and

the institutional ratification requirements.
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Chapter 1

Introduction

December 10t, 1982 z Montego Bay

It was a sunny, balmy day in Jamaica.idlbomats from around the world were
asembledto conclude negotiations orthe single most important and expansive
maritime treaty in history of international law: The United Nations Convention on
the Law of the Sed. Inside a massive convention hall the air was filled with a
cacophony of voicae. A sense of accomplishment was in the air. When the Law of
the Sea opened for signature that afternoon it would end ofime long years of
diplomatic conferences. After years of political wranglingnd shuttling back and
forth between New Yorkand Genea, the diplomats that endured this tireless
marathon had reason to celebrate. They had succeeded. On their desks before them
lay copies of the completed treaty text, thredaundred and twenty articles, nine
annexes, detailed rules to govern the maritiméehavior of states, of firms, of
individuals, all there in black and white.

The Law of the Sea would be a constitution for the oceans. It would partition
the oceans by creating and allocating a 26file Exclusive Economic Zone (EBZo
every coastal staé. The Law of the Sea wouldodify and clarify regulations,
expectations, and prohibitions for nearlyevery type of maritime behavior, from
piracy to innocent passagelts effectswould cover the broad swath of oceanic

geography,from the seabed floor tothe high seas.It would be among the first legal

1 Hereafter referred to as the Law of the Sea.



instruments to establish the legal principleO £] AATOHA 1T EAOEOACA T £ 1 Al
the fundamental mechanism by whichdeveloping states and future generations
might stake legal claim to their part ofthe AA AT 8 O AT O1 OU8 &ET Al 1 Uh
Sea would envelop statesvithin a regime of rules and institutions to serve as a line
I £ AAEAT OA ACAET OO OEA OI AT A COAA AO OAAd £
Johnson(Churchill and Lowe 1999, 1516)8 4EA , Ax T £ OEA 3AA8O Al
complexity would, in the end, be supersedednly by the United Nationsitself, the
European Union and World Trade Organizatior{Harrison 2011; Sebenius 1984.
With the political storm clouds of national interests and the Cold War
looming on the horizon,the very the process of negotiating theLaw ofthe Sea was
an accomplishment. The treaty textwas negotiated using a active consensus
building (Buzan 1981). Consensus negotiatindh | D1 T U0 A OET Ci A O1 ACi OFE
and procedurally allows votes only after all efforts at structuring a consensus text
have failed. Moreover, tis model of bargaining requires twathirds agreement of
the states present and voting. In effect any substantive changes can be blocked by a
minority of states (Sebenius 1984, 1213). First pioneered in Jamaica, consensus
negotiation is often standard protocolat most international conferences
Wielding this new bargaining tool,negotiators were empowered to hear
from a diversity of state and nonstate interests. Within working groups theywere
driven to fashiontreaty languagethat included something in it for every state. In
AT 1T OOAOOh 1 AET OEOU O1 OET ¢ POI AAAOOAO T &£ OEA
for law making decisionsA AAAOOA 1T £ OEA AAT CAO 1T £ Pl xA0A&EODI

(Buzan 1981, 326. This novel process generated lacid document, laden with



detailed examplesand evendirections on how to apply its rules. The Law of the Sea

is in many ways the sort of functionallyrelevant, interest-sensitive agreement that

whose consensus negotiation should hold up in the face of decline hegemony

(Keohane 1984. Former US Sectary of State Henry Kissinger called the Law of the

3AA T ACi OEAOGETT O TTA 1T &£ OEA Oi 1 00 Ei T O0OAT O
AOGAO OA E(AréudebHeih AKY.

Yet amidst the speeches, signatusgand late-night parties, more than a few
xAAOU AEDPITIAOO OAAI EUAA Omiyihandidio AAUSO EAAZ
precious little (Pardo 1983. Presaged by the newly elected US PresidéntA CAT 6 O
refusal to sign the treaty, twelve years would fass before the Law of the Seaould
garner the sixty ratification necessary tcenter into force in 1994. To date of this
writing, several major maritime powers have refused to ratify the Law of the Sea

Why did it take so long for the Lawof the Sea to enter into force? Why, after
so much effort, did some states wait to join the treaty®/hy have somecountries
still not ratified the Law of Sea? After all, this was an agreement that was negotiated
by experienced dplomats over the span of nine years. Employing the latest
consensusbased approach to bargaining, ensured buiyp from as many parties as
possible, the negotiators produced &learly written treaty that solved several very
real dilemmas that could only bagnored at some real cost. Among the dilemmas
solved by the Law the Sea were ocean pollution, shipping transit rights, fisheries
protection, mining rules, and scientific as well as military rules). So why would

states wait to join the Law of the Sea™ lthis dissertation | retell story of the



intervening years from December 12 1982 to the present, with an eye toward the
puzzle of why states wait.

This story of the Law of the Segs a part of a larger erpirical puzzle at the
heart of modern treaty makng: after years of negotiations, in the face of
comprehensive treaties, and despite so much preparation, why do the countries of
the world exhibit such wide variation in the time it takes them to ratify?To answer
this broader puzzle of why states waitl will construct a new theory of ratification
timing and test it against other theories of international cooperation to illuminate
the political forcesthat drive the delays of different states In conducting this
investigation, | will argue that scholarsz especially political scientistsz should
abandon the oversimplified, over-vague, and ovetrused concept of state
cooperation. Rather, | will argue, we ought to view international treaty law as a
policy-making process with distinct stages, wherein theining of events matters.
Finally, | will present evidence that negotiators are more heavily constrained by
OEAEO ci OAOT i AT 660 Aii b1 OEOCEITh AT i1l AOGOEA OAC

policy priorities than previously thought.

The Importance of Treat y Law

International treaty law is the most powerful, prevalent, and stable method
of generating legal obligations between states. Consider that the 2009 United
Nations Climate Change Conference (CQB) brought together world leaders,
encouraged fultthroated discussion to climate change issues, and even produced a

written accord on the goal of reducing carbon emissions. The CQB advanced the



discourse on climate change by securing acknowledgement from China that it may
have to set targets. It also was successful in forcing world leaders to pay attention
to the issue and the varietyof stakeholders involved. Yet the COP5 was almost
immediately deemed a failure primarily because it did not result in the creation of a
new climate change treaty capable of giving legal effect to emission targets and
binding state behavior(Vidal 2009).

The failure of COPL5 arises from uncertainty regarding the obligaton and
precision of the agreement reachedAbbott and Snidal 200Q. Whether the goal of
statesis the elimination of tariffs (e.g. GATT)establishment of human rights (e.g.
Genocide Convention)management and extraction ofesources (e.g. Amaan
Treaty), preservation of speciege.g. the CITES treaty), or peace after war (e.g.
Comprehensive Peace AgreemegtSudan), cooperation between states necedsites
rule making. ! AAT 00 AT A 3T EAAI AEEEAOAT OEAOA AAOxAA
grounds that hard law provides for more dependable commitments and keeps open
legal avenues of complaint, even if it is necessarily less flexible than nbmding
accads. As the zenith of hard law, treaties are capable producing a clarity and legal
force to rules that softer forms of agreement simply cannot. This is part of the
reason that the number of treaties and subsequent documents registered with the
United Nations Treaties Collection since 1946 now run# excess of 158,000
documents, regulatingnearly every aspect of state behaviot.

There arefunctional reasons for the proliferation and importance of treaties

within the international legal system. As the bsis for legal claimstreaties are

2 WWW.treaties.un.org
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desirable because international law deals primarily with questions of state liability,
a processmore akin to civil law than criminal. Most of the cases decided in
international courts, are focused on clarifying obligathns, assessing damagesr
negotiating claims of ownership and responsibility. In civil casesthe clarity of the
law is paramountbecause parties to a case seek an assignment of liability that
requires the rules and obligations of each to be clearly stadl. Of thenternational
legalinstruments that states possess for creating rulesreaties identify and allocate
both rights and responsibilities with clarity unmatched byjus cogensgeneral
principles, or customary law.

Most international legal issuescenter on politically and conceptually difficult
problems of states cooperation. Most cooperative endeavors require states to
engage complex legal phenomena (e.g. defining trade protectionism or a human
right), the form and function of organizations (e.ghow to managetrade or human
rights violations and violators), andexisting legal principles (e.gstate sovereignty)
Treaties are a highly malleable form of law. Treaties can be designed to integrate
prior agreements, set definitions of legal termssubsequently change those
definitions, and at the heart of every international organization is a constitution
treaty, or in some cases a series of treaties, that set forth organizational structures,
rights, and responsibilities.

Alternative sources of intenational law z jus @gens general principles, or
customary law z are neither quick nor flexible enough to deal with these difficult,
often novel, problems of the modern ergShaw 2008§. Moral strictures and defining

general le@l principles are necessary but not sufficient to govern the complex



interactions of state cooperation. Customary law requires such broad consensus
(not to mention documented behavior) that it provides guidance on only the most
consistent cooperative acts It takes far fewer years to negotiate and ratify a treaty
in response to a specific problem than the time and consensus required in
customary law.

Treaties alsoallow for a maximum of state choice Treaties are directly
negotiated by states they are itended to govern States are empowered through
writing, signing, and ratifying a new treaty to set, or change, their legal obligations
to other states3 Treaties are forward-looking contracts designed inaccordance
with the interests, and clealy expressing the expectations, of states the states party.
Unlike jus cogensgeneral principles, or customary lawsthat apply to all states,
treaties are contracted between specific states to solve a dilemma those states face.
As a result, treaties can createifferent legal obligations between different groups of
states. For example, the North American Free Trade Agreement (NAFTA) liberalized
trade between the US, Canada, and Mexico but it did not effect the status quo of
trade between the US and South Koréa.

In contrast to the secret alliances that existed prior to World War Ihe body
of modern treaty law is public knowledgez the UN maintains a database of the
current status of alltreaties. Consequently, the behavior of countries \\&-vis their

obligations, violations, and judgments within the international legal system are

3 Treaties that violatejus cogenfpreemptory norms are considered invalid 7 see the Vienna
Convention on the Law of Treaties (1969), Article 53.

4In the event of persistent objection a state may exempt itself from a customary law (Shaw 2008).
5 Recently he US and South Korea did negotiate a treaty to liberalize trade between the two
countries Z The United StateKoreaz Free Trade Agreement, which entered into force March 15,
2012. This is yet more evidence of the substantial element of state choice ircing when and with
whom to change the status quo rules.
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obligations. Thus the proliferation of treaties provides world leaders, diplomats

and scholarswith a clearer picture of expectations with which to understand and

analyze the current and historical relationships between states.

The wave of treaty law has in many instances begun to wash over other
sources of international law by codifying existingégal rights, principles, and norms
within treaties. The ongoing process of codification means that in future legal
disputes the primary source material may, in many cases, be treaty law, especially
where global treaties exist to which many states might bparty (Simmons 2009.

In addition to codifying existing rights, principles and norms, states employ
treatiesform new rights and modify existing obligations in the face modern

challenges. Consider the following challenges



Table 1.1 List of Treaties and Rights

Challenge

Effect

States needed a more
powerful organization to
advance free trade.

Scientists discovered that

chlorofluorocarbons (CFC)
OEOAAOQAA ddd
layer.

Advances in explosives
technology result in the
creation and use of
landmines and cluster
munitions during times of
war that leave in
unexploded ordinance
behind.

Widespread moral
revulsion to the atrocities
conducted by the Nazis
during World War 11.

Marrakesh Declaration

The Montreal Protocol on
Substances that Deplete
the Ozone Layer (1987

Convention on the
Prohibition of the Use,
Stockpiing, Production
and Transfer of Anti
Personnel Mines and on
their Destruction (1997);
Convention on Cluster
Munitions (2008)

Convention on the
Prevention and
Punishment of the Crime
of Genocide (1948)

Created of he World
Trade Organization and a
Dispute Settlement
System capable of
legitimizing retaliatory
action by states to unfair
trade practices

Phased out of production
substances esponsible
for depleting the ozone
layer.

Placed bans/limits on the

use, stockpile, production,
and transfer of landmines
and cluster munitions.

Defined genocide in legal
terms and encourages
punishment of those
responsible for genocide.

As the table above shows, international treaties have been employed by states to

dealswith an array ofcomplexof problems acrossssue areas.Whether the stakes

of an issue were high or low, states turned to treaty law to prohibit behaviors,

establish rights, and resolved disputes. It is also telling that the treaties do not exist

in isolation.

The Marrakesh Declaration was an outgrowth of the Uruguay round of trade

talks within the global trade regime guided by yet another treaty The General



Agreement on Tariffs and Trade (1948). Over a decade after the Aitersonnel
landmine treaty was written, negotiators drew inspiration from it to design the list

of prohibitions contained in the Cluster Munitions treaty. These three treaties are
similarly joi ned by other agreements from accords on artiumping and nontariff
trade barriers to prohibitions on biological and chemical weapons. These are just a
few of the examples of the statéed march toward a future where treaty law
regulates international relations.

Yet the steady march toward a malleable, responsive, and opkgal system
of clearly written treaties is not without deadfalls and quagmires. he self
governance of stateshrough treaties is dependent on the consent of statesThus,
the issuethat both scholars and policy makers must grapple with is why some states
consent more readily than others? In treaty law, consent is attained twice once in
negotiation (to settle the treaty text) and again through a process of domestic
approval (to makethe treaty legally binding). The latter process is commonly
known as ratification.6 Ratification typically entails the executive branch of
consulting with, and in many cases winning a vote in, the legislature. Although
domestic legislatures are often left out of treaty negotiations for fear of provincial
concerns complicating internatonal prerogatives, the requirement of ratification

extends to legislatures a powerful political tool: the ability to say no.

6 In practice the act of assuming legal obligation goes by several nanges.g. accession, successign

Al O Al AOEOU OEOI OCEI 60 ) OOA OEA OAOI CGWAOEAEAAOEIT O
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The Puzzle of Treaty Ratification

Scholars of international relations and lawwho study treatieshave
classically focusedn ether the negotiation of treaties or compliance withthem
(Downs, Rocke, and Barsoom 1996&earon 1998 Koremenos, Lipson, and Snidal
2001). Yet, as | will show in Chapter 2, simplifying the process of treaty rkimg and
useinto games ofbargaining and compliarce is highly problematic. Such division
overlooks the process by whichtreaties acquire binding legal forceand states take
on legal obligations: ratification?”

Although possessing neither the formalig of a signing ceremony, nor the
loud condemnations given to treaty violations, the ratification of a treaty is an
essential phase in the process of aking international law binding. Too often
ratification is viewed as an afterthought to negotiationsor an assumed prior to
compliance. Ritification is a crucial crossroads along the path interstate
cooperation, not a weigh station.

When states launch an attack or institute a tariff it is the action, its type and
severity, and the consequences that flowdm acting that make political analysis of
the phenomenon compelling. In contrast, the decision to ratify is significant because
of the potential for inaction, strategic delay, or outright refusal. Especially in
democracies leaders seeking ratification ad treaty must engage their legislatures

and legislative power in treaty making is the ability to say ngCaro 2003).

7Under the Vienna Convention on the Law of Treaties (1969) signature of a treaty carries an

I Al ECAOEIT 1170 O xi OE AGCAET OO0 OOEA T AEAAO 10 OEA DO«

it is a legal obligation, the prohibition resultingfrom signature should not be viewed as similarly
constraining as full agreement to a treaty. Only after a state has deposited an instrument of
ratification can others bring suit against it for having violated its legal obligations.

11
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crisp language the power legislators to deny the treaty making power of the

presidentzO4 EA 0OAOEAAT O OEAI1T EAOA 01 xAOh

OEA 3AT AOGAh O 1 AEA 40AAOEAOh DOI OEAAA OxI

4 EA 0 OA poiek b praebtively make treaties is circumscribed by the
possibility of the Senate refusal. A similar dynamic can be found in many of the
government structures around the world with presidents and prime ministers
beholden to the will of their legislatures.

Beyond near ubiquitous requirement of domestic consent, whether easily
achieved or not, the study of ratification is important because delays and failures of
ratification can and do happen, weakening attempts to regulate state behaviors
through law rather than coercion or ad hoc diplomacy.Consider the statisticsin
Table 1.20f recent environmental treaties.

Table 1.2 Average Ratification T imes for Environmental Treaties

. Ol AAO T &£ 31 OAOAERBI 30AT AAOA
Treaties 2AOEZEBABET ¢ 2A0EAEAAOD $ AOEADEIIA]

¢ UAAOO 30A0A0 2A 2A0EEAEAAOQDL

+UlT O ¢p T & pwe vd8u UAAOOCc¢8¢ UAAOO
i # AOAT

%l EOOE

-IIOOéuc I £ pwo v8y UAAOOT8p UAAOO
PlOTT

301 AEEtc¢ 1T &£ pwees 08¢ UAAOOp8u UAAOO
i/ OCAI1

ol 110C

#AOOACoy 1T £ pwess 081 UAAOOp8t UAAOO
i " ET OA

*Source: UN Treaty Database, www.treaties.un.org
**QOver 50 states have not ratified
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Questions abound about this phenomenon of delay. Practical questions arise such
as: whichstates accounted for theses delays? Why did they delayhe answers to
which might help policy makers and scholars understand better the members of the
international community of states. Counterfactual questions beg to be asked:
would different treaty designs or legal requirements have increased state
participation? Might these treaties have beemore successfuhad they experienced
faster ratification? The success of any treaty is unlikely to be linearly related to the
number of ratifications becaug different states simply matter more to some issues
than others. Yet, Table 1.2 shows that gaps of several years exist between
negotiation and ratification for many states. Some of those states that fail to ratify
xEl 1 AA AT T OANOApolidalland legsl fowed Rhalyeoh AOUG O
compliance or enforcement behavior cannot proceed without understanding which
states carry legal obligations and when those obligations were shouldered.

Delays and failures to ratify are a serious problenn the case of multilateral
treaties. Multilateral treaties are the most common way of addressing collective
problems such as trade, environmental degradation, and human rights abuses. With
these sorts of issues all or most states must cooperate to solve the plem. Yet
individual states might have less incentive to hurry if a problem is being addressed
by others (Olson 1965. Moreover, wthout the speedy ratification of many
countries, multilateral treaties frequently cannot enter into force due to prevalence
of treaty clauses requiring a minimum number of ratifications for a treaty to take

effect.

13



The Kyoto Protocolwas negotiated in 1997 and openedor signature in
1998; nevertheless it did not enter into force until 2005, a fullsevenyearslater.
The effect d this delay was that the greehouse gas emissions regulated under
Kyoto continued unconstrained for almost a decade after the close of negotiations.
31T A OOAOAO AEA 1 AAO OEAEO AI EOOEIT O OAOGCAOC
those states that refused to ratify, or delayed ratication, there existed neither legal
obligation.) T OET OA OAOAT UAAOO EO xAOT 80 AOGAT bic
violation of those states that had ratified because the tregthad not entered into
force (von Stein 2008.
The problems of ratification delay andrefusal are not exdusive to global
treaty regimes;regional groups of states have also seen delays or refusals affect the
ability of those states to cooperate. Reforms and expansion of the European Union
treaty complex have been stalled for years following the rejection or forced re
negotiations by member stateg Moravcsik 1997). Many of these political exchanges
occurred after the treaty was written, during the ratification stage (Milner 2006).
Thus, even integrated group of states can experience ratificatiorproblems.
Treaties between even two states can suffer from problems of ratification
timing. In a recent study of bilateral investment treaties (BITs), Haftel and
Thompson(2009) succinctly capture the politicd dilemma that ratification delay or
OAEOOAT AU TTA TO AT OE OOAOGAOG AOI EAO8 O4EA C
cooperation is therefore crucial from a legal perspective but also from a political

perspective, since an usratified commitment may not becredible and thus may not

14



POl AGAA OAI @éital ard Thhmpdoh R00DP Without ratification , a
treaty cannot be said to have the binding effect of law.

In addition to Kyoto, the ElJand unresolved BITs, the 2010 drama in th&S
Senate over the New START treatg further reduce the number of nuclear arms in
the US and Russidemonstrates that the problem of delaying ratification can affect
treaties evenin high politics issues. The summative effect of these examples is to
beg the questionwhy do some states to delay or refuse treaties they have already
drawn up? Beyondhe sunk costs of negotiationsgelays also threaten to hold back
the positive effeds of treatiesthat states presumably desirge.g. reduced pollution

or nuclear weapons, increased investment or coordination). So wido states wait?

Dissertation Structure

My broadresearch goal is to offer an explnation of ratification timing and
testit against otheraccounts. Chapter 2 offers a brief review of the literature. From
both the work on ratification delay and failure and the more general theories of
international cooperation, | draw out competing explanations of why states wait.
Thenin Chapter 3 | take up one of the most prominent theoretical devices used in
ET OAOT AOCGET 1T Al OA lledelgarelmdthphd, @rd trahdfodnGt inta |
new theory that generates novel predictions about ratification behavior.

In Chapter 4 | reviev the history of the Law of the Sea and its two
implementing treaties. | explain their importance and place in international
maritime law. Chapter 5 offers an overview of the dataset | constructed to test the

competing explanations of ratification delayand failure within the Law of the Sea.

15



In the first of two empirical chapters, Chapter 6, | examine the entire
population of states and establish the reasons that ratification delays occurred in
approving the Law of the Sea and its two implementing treatse Chapter 7 delves
specifically into the ratification delays of democracies. In Chapter 8 | conclude by
discussing the implications that this study and its finding have for both our

understanding of the Law of the Sea and the process of treaty making radroadly.

16



Chapter 2

Review of the Literature

Ratification is the domestic political process by which a country formally
commits itself to a treaty, promising to obey the treaties provisiongShaw 2009.
Asa part of the treaty making, atification serves two purposes. First, ratification
ensures that international agreements will receive at least some domestic support
in the future by requiring leaders to secure consent from their governments, the
most common form of which is a vote in the legislature. Secondly, the time between
settling the treaty text and ratification provides an opportunity to resole any
tensions between the treaty and its implementation(Lake and Powell 1999 Martin
2000). The ratification requirement is a safeguard against both treaties that over
promise and the hasty adoption of legal obligations without debate.

Ratification delay is actually one variation on thelilemma posed by promise
making and promise keepingm an anarchic international system,a classic problem
in international relations. There exists a voluminous political science literature on
CAT AOAT OAT T bA O Arstied(Bowns, RackeAahd Barsobrd 996
Fearon 1998 Haas 1989 Keohane 1984 Koremenos, Lipson, and Snidal 2001
Krasner 1983, Milner 1997; Young 1994. Among legal scholarghere exists a
standing discussion on the role of the legitimacy in international law making and a
more recent discussion on the role of interestéFranck 1990, Goldsmith and Posner

2005; Guzman 2008 Henkin 1979; Sinclair 2010).
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Given this concern over cooperation at the international leveit is surprising
how little we know about what drives ratification. The politics ofratification are
rarely examined ontheir own merits. Speculation about the interests of states, the
role of legitimacy, influential norms and political or economic obstacles are common
(Axelrod 1984; Byers 2000, Dai 2007, Franck 1995 Ginsburg, Chernykh, and Elkins
2008; Neumayer 2005 Simmons 2009, to date however, few studies havéeen
advanced as an explanation for the variation in ratification timing observe{Haftel
and Thompson 2009 Hathaway 2007 Lantis 1997, 2009; von Stein 200§. This is
regrettable because as the recent ratification struggles over climate change have
demonstrated, ratification is an intensely political process with real effects on the

international legal system(Victor 2001).

Focusing on Cooperating or Not

Whenratification has been considered in the political s@nce or law
literature, it has almost alwaysbeenapproached in terms of whether or not
ratification occurred, with little attention to how long different ratification successes
took (Evans, Jacobson, and Putnam 1993Thus a review of the existing literature
necessitates some interpretation to drav out the insights it holds regarding
ratification delay.

Recently, there has been shift in focus among political scientists from
studying international institutions to examiningOE A O1 A QoAimtefnatdr@E T T 6
cooperation. This shift was aptured best in the 2000 specialssue of International

Organization (I0)f T OEA OI PE A (Goldsted etAIC2A0).EThissspeEidl T 6
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issueof 10 set out to classify and analyze the legalized cooperatibetween states
(e.g, treaties, agreements, institutions). In essencgéhis specialissueattempted to
give social scientists a vocabulary to discuss law, distinct from the often
normatively oriented language employed by legal scholars (e,@rguing what ought
to be legal)(Goldstein et al. 2000.

In many ways this shift is a promising development, drawing scholarly
attention to a broader set of legal agreements beyondternational organizations
like the UN and WTOthereby enriching our understanding of institutions that might
affect state behavior. The editors and authors of the speciaksue of 10 didthe
discipline two major services. First, they creatal a classification system for different
legal agreements precision, obligation, delegation(Abbott and Snidal 200Q.

Second, theyapplied their classification systemto legalizedinternational
cooperationto reveal variations in the amount and qualityof legalization across
issue areas Yet theystopped somewhere shortof a comprehensve theory of
explain the differentiated phenomenon that we have defined as legalization
(Goldstein et al. 2000, 39%

This is not to say that the classification system developed in the special issue
of 10 is completely silent on the politics of treaty ratification In their seminal article
on hard andsoft law, Abbott and Snidal(2000)AT T OEAAO OEA ZAAAO OEAO
agreementsz precise, obligatory treatiesz might make ratification more difficult by

clarifying responsibilities and distributional consequences of the treaty. Thus, they
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reason, it may be more efficient for states to use soft lagdess precise, less
obligatory agreementsz under certain circumstances.

Applying this conjecture to the question ofvhy states wait to ratify, it is
reasonableto expect that the more precise anabligatory a treaty is, the more likely
that treaty is to experience longer ratification delays and potentially ratification
failures. Unfortunately, the precision and extent of treatybligations are broad
explanatory tools, and alonethey are unlikely to explain the variation inwhen
different individual states decide ratify the treaties they have negotiated. After all,
precision and obligations of a treaty are frequently the same fanost states, yet
those states vary in how long they wai{Simmons 2009.

The legalization framework, in attempting to classify legal cooperation,
alludes towhat might contribute to ratification delay. Though it lacksa detailed,
coherent theory as towhy individual statesfaced with the agreement vary in when
they ratify, this framework possesses an expectation about what types of
agreements might be more susceptible to delayThus, a central task of this
literature review to pull from these theories the implications fa variations in
ratification timing across states.

Political scientists and legal scholars have traditionallframed the decision
to cooperate, and thereby ratifyjn five ways: treaty design, state interests, political
discourse, uncertainty, and twelevel games. In the sections below review the
literatures that advance these explanations andsan the example above, | look for
predictive elements in each strand of literaturethat might shed some light

ratification delay.
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Treaty Design

One of the key components to understanding cooperation and ratification is
the agreement itself. Building on the concept of a rational, unitary state, Koremenos,
Lipson, and Snida(2001) develop atheoretical framework to explain how states
design international institutions. Koremenos et al. base their theoretical framework
on a simple observatiory that internatio nal institutions vary in how they are
designed From this observation Koremenos et al. attempt to connect the
characteristics of institutional design$ with the ex antechallenges states face when
conjectures about when different institutional are most likely (e.g., restrictive
membership increases with the severity of the enforcement problem).

AEA 11T OET C PDAOOO 1T £ +1 OAilvhénisttesh® Al 860 Ac¢
choosingheET OOE OO OE I desigld Ifith&hnkedsthdl siat@§make account
for the problems and uncertainties they face, then ratifications should follow hard
upon the conclusion ofnegotiations because obstacles to agreement will have been
anticipated. This expectation runs counter to the ratification histories of many
treaties like those discussed above. Nevertheleghere are two possible reasons
that even an institution that wasrationally designed by states mayexperience

ratification delays: negdiation mistakes by statesor an intervening process.

8 Dependent variables: membership, scope of issues covered, centralization of tasks, rules for
controlling the institution, and the flexibility of the agreement.

? Independent variables: problem type (distributional vs. enforcement), number/asymmetries of
actors, uncertainty about behavior of others, uncertainty about the state of the world, and
uncertainty about preferences.
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Some statesmight not be very good at predicting or accounting for all the
potential contingencies that might arisebecause ottapacity limitations. If so, this
might result in certain groups of statesegotiating a less rationally attractive
agreement that they cannosubsequentlyratify when they bring it back to their
domestic audience.Modifying the rational design projectsbroader theory to
account for differences in negotiating capacity, and thufe ratifications delays that
many treaties exhibit,has some serious consequences ftre theory. It undermines
a fundamental assumption of the rational design project, namely thatates
correctly anticipating future constraints and adapting their ingitutions to those
constraints of the time. One way tassess whethemnegotiators made mistakes is to
examine the historical record around negotiations and in the years following to see
if the former negotiators expres®d regrets at having agreed to an implausible plan.
Luckily, the treaties examined here have an extensive legislative record both pre
and postnegotiation that | canexamine for such expressions.

A second reason that the expectations of rational desigmoject diverge from
the empirical record may be thatprocess atdifferent level of analysisz e.g., a
systemic change or a process within states rather than between thegrblocks the
speedy ratification of welknegotiated treaties. A systematic change nght alter the
problem faced by states or the levels of uncertainty anaffected states possibly all
states, might ecoil from an institutional design that no longer rationally meets the
concerns of states Although this modification technically fits within the rational
AAOGECT DPOT EAAOSGO 1T CEAh EO CAT AOAOAO Al PEOEA

contradicts the well-established finding of institutional durability and participation
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across changes in the types of problems dealt with, fluctuations in und¢amty, and
even the behavior of the institutional bureaucracyBarnett and Finnemore 2004
Duffield 1994; Keohane 1984. Second, the systemic changes necessary to alter the
concerns of states would needo be significant and timed to coincide with the
conclusion of negotiations to explain widespread reluctance to ratify a recently
negotiated agreement. These conditions greatly limit the scope of cases that might
be covered by accounting for systemic stuoks.

Alternatively, within states processes such agolitical changes, market
failures, or social movementsmay de-rail the best-laid plans ofagovernment. The
incorporation of this explanation of ratification delayinto the rational design project
is unlikely because it violates the assumption of unitary rationality of states. The
OAOEIT T Al AAOGECT DOTEAAOCSO 11 OAI OU EO AAOEOAA
between the problems that states face and the institutios they design; a link
dependent on the assumption that states behave in rational, riskdverse ways. The
types of process obstacles mentioned challenge the assumption of consistent
rational, risk-adverse behavior by revealing how states preferences migbhange
across time.

Critiques of the rational design project have also appeared in the cooperation
literature. In the special issue of IO devoted to the rational design of international
institutions, Wendt (2001) criticizes the project for not adequately considerimy
alternative theories of institutional design. For example, both the sociological and
constructivist explanations of institutional features point to logics of

appropriateness that is likely to guide the choice of institutional design.
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Additionally, Wendt finds the discussion of uncertainty and the role of path

dependence in institutional design lacking. Duffield2003) also analyzes the

shortcomings of the rational design project. His primary critique is that the

framework provides highly aggregated variables without much clarity on how these
OAOEAAT AO AOA Ai1T71 AAOAAS )T $O&ZAEAI AGO 1 PEI
require breaking down independent variables (e.qg., distributional problems) into

discreet component parts (e.g., @ver, interests) as well as clarifying the logical

connections between variables in the face of multiple institutional equilibria

(Duffield 2003). These of critiques highlight additional hurdles the rational design

project faces in explaining institutional design as well as the puzzle of ratification

delay.

State Interests

There existseveral longstanding and ongoing debates in political science
about whether or notaggregate national interests exist and, if so, what they are
(Morgenthau and Thompson 1993Wolfers 1952). Both Realist and Nedliberal
Institutionalist scholars generally agree that national state interests control the
behavior of states(Keohane 1984 Morgenthau and Thompson 1993Waltz 1979).
Nevertheless, whemuestions of international institutional form, function, and
effects emergethese scholars havednded todiverge. Traditional Realistsargue
that institutions are epiphenomenal to the drivinganimus dominandiof states and
largely unworthy of study in light of the importance of power and interests

(Morgenthau and Thompson 1993.
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More recent Realist scholarship has reconsidered the role of institutions,
especially as they set up by hegemonic powers to help them maintain a dominant
position (Gruber 2000; Ikenberry 2001). The fundamental logic beimd this new
approach is that institutions provide powerful states with a means of controlling
those less powerful. For Grube(2000) supranational institutions are not equally
advantageous and states capabla going it alone may use them to extort and
manipulate those less capable of prospering without the institution. Alternatively,
Ikenberry (2001) argues that following major wars victors may exercise strategic
constraint in designing institutions in order to preserve their dominant position
longer. Neither of these explanatins grants institutions their own causal force, but
taken together they do remind us that the creation and use of institutions is not an
inherently benevolent act. To the extent that institutions serve powerful states, the
resulting ratifications of thoseinstitutions should be based on the relationships of
weaker states to those more powerful states.

In contrast, Institutionalist scholars endeavorto show that, despite rational
egoism states can cooperate and institutions do in fact facilitate good relamns
between states.In this scholarship, ongoing transaction cost and coordination costs
are held up as reasons that states create and use international institutions so
frequently (Keohane 1984. Though this is not intended to ignore power
asymmetries between actors or other more normative constraint¢Keohane 1997,
for Institution alists institutional creation and use is driven by the practical needs of
states and not coercive stratagems. The primary motivation for joining an

institution (or treaty) should be the cost differential between the status quo and the
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anticipated efficiency gains of an agreement. The gains though depend on the
guestion of amount of cheating expected. Thus, for Institutionalist scholars systems
with better monitoring systems and greater mutual benefits should motivate states
to join more rapidly in order to realize the benefits of membership.

Stateinterests are difficult to measure butthe explanations abovegenerate
some expectations about what might happen in the treaty negotiations and the
patterns of ratification delaythat are likely to result. Spefically, if the interests of
the powerful states trump those of minor statesthen international institutions (e.g.,
treaties) should tend to reflect the will of the powerful and possibly of one group of
powerful states over another. Three predictions emerge fromthis line of thought.
First, treaties should to favor the interests of tle more powerful states involved.
Whenthis is the casepowerful states should ratify more quickly as their interests
are best representedwith weaker states following later. Second, insofar as treaty
design favors one group of stateghat group should ratify more quickly than those
states disadvantaged by the treatyThird, on transaction rich issues, states should
tend to ratify more quickly because thee is more to gain from setting up an
institution.

In contrast to single national interest expectations aboveSprintz and
Vaahtoranta(1994) have offered an explanation for international policy making that
splits state interest into explicitly competing calculationsTheir work focuses on
explaining commitment to environmental treaties. They choose these treaties
part because they provide a logical divigin for the competing interests. Specifically,

some states are more vulnerable to environmental problems and the costs of solving
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an environmental problem vary acrossstates. Sprintz and Vaahtoranta label these
competing interests as ecologicalulnerability and abatementcost
Similar to Sprintz and Vaaloranta, | test my explanation on an
environmental treaty, the Law of the Sea. Environmental treatigzrovide a
theoretically usefulideal £ OAT 006 A O OOAOAO AOOAI POET ¢ O
inability to deal with an environmental problem often imposes costs of greater
pollution, less resource availability, or greater health risks to thg@opulations of
states. Seond, while some substantive work in IR has been done on the domestic
politics of environmental issuesthe effects of those politics and the creation of law
remain understudied (DeSombre 2000. Finally, environmental issues are likely to
be what 21st century battles are fought over, specifically the use of resources not
political empire.
Al i pIl EAAOA OEA OOAOAGO AARAAEOEI1T EIT OEA EOOOA
introducing the countervailing pulls of ecological vulnerability and abatement costs
Thus, in the Sprinz andvaalOT OAT OA8 O OFE, diffei@nk Shefed gossess 1T A A |
more than a single national interest; theypossess competing and/or complenentary
incentives to act and solve the same environmental problenfor example, a state
with high ecological vulnerability may have either low or high abatement costs. In
the case of low abatement costs the state has complementary incentives, there is
benefit in solving a problem and little cost to solve the problem. Thus, the state

should act quickly. However, as the costf abatement rises it creates competing
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incentives (i.e., solving the problem vs. retaining resources to allocate to other
problems). States in with high abatement costs should act more slowly.
The dependent variables considered here are both the policy@gmotion and

by logical extension the ratification timing. Translated to the language of treaty
OAOEEZEAAOQGEI T h xA OEIT Ol A T AOCAWKHBA A OOOE O 04
complementary incentived] | AAT xEET Ah OAOACCAO6 OOAOAO OE]
AEOEAO OET OAOI AAEAOGAOGO 1 the forAd) QBthaymard 06 O1 OA
to solve a problem to which they have little vulnerability. Figure 2.1 reveals how
Sprintz and Vaahtoranta categorizelifferent state types.

Figure2.1#1 AOOEZAEAAOQET T T &£ A #1 01 O0OUB60 30PD]
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FIGURE 1, Classiffcation of a cowuntry's support for infermational environrmeriial
regulation

(Sprinz and Vaahtoranta 1993
More detailed than the single interest state power account above, this is a plausible
explanation for broad groups of states and can be testpiantitatively. Yet his
theory does notaccountfor why states within the same group might ratify at

different times.

In summary, state interest accounts of ratification delay warn scholars to be

aware ofhow power asymmetries may affect thenstitutional arrangements of
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treaties, specifically which states benefitthe most from treaties. When dividing
state interests to create conflicting/complimentary drives, the interestbased

explanations of ratification delay offer a broadly predictive account of international

pol EAU | AEET ¢ xEOE DIl EAU OPOOEAOOG AT A OAOAC

why states within those groups might vary in their ratification timing. Overall, state
interest explanations are weak explanations because they can be tautological (i.e.,

states do is in their interest) and rarely is the specified national interest cited.

Political Discourse

The possibility that the quality of the discourse over treaty law might affect a
OOAAOUB O bi OAT OEAT OAOE £E A A Gfiellebitimadk 610 O
the process(Franck 1990), the perception of the problem and solution{(Haas 1989
1992), and the role of societal actor§Keck and Sikkink 1998. Each of these sources
affects how a treaty is viewed.

The legitimacy of the internatioral process used to create a law is a key
concern ofmany legal and constructivist scholargFranck 1990,1995). In sum,
their arguments boil down to a concern for how the rule is understood, with less
legitimate rules receiving less attention or compliance. The legitimacy of rule can
originate with eith er the process of creatiory was it open to states and didt appeal

to some basic element of fairnesg or to the cognitive process of leaderg does it

possess clarity, normative cues of appropriateness, coherence in its application, and

a set of secondgy rules related to the primary rules.
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Although these concernsare not testable in the quantitative sense employed
here, the Law of the Sea and its implementing treaties were negotiated in consensus
style, involving far more states than recent attempts tlegal cooperation (e.g.the
2009 Copenhagen Conference on Climate Change). Moreover, the treaties examined
herein are exceeding clear and large sections are based on lestgnding state
practices. In both instanceg the creation process and possibleognitive
understandings of the Law of the Sea rulegthe cases here should displastrong
Ol ACEOEI| A AddrpliaAde pulbFFEaicio194). Yet even here ratification
delay remains a problem.

The perception of the problems could presumably shift the rate of ratification
if a major discovery were made to increase the importance or visibility of arpblem.
Yetif epistemic communities exerted such pressurghe Law of the Sea should have
experiencedquick ratification (Haas, Keohane, and Levy 1993Theimportance of
governing the seas has changed over timleut that change has been in the direction
of the desirability of governance and a greater understanding that the seas are not
simply a limitless pollution sink or pantry (Churchill and Lowe 1999. According to
the historical record, epistemic communities were most activearly on in the Law of
the Sea conferencéSebenius 1984.

Finally, discourse and legitimacycan also influencethe role of advocacy
groups (von Stein 200§. Treatiesviewed favorably and highly salient toadvocecy
groupstend to attract attention z e.g. land mine opponents have long pressured the
USto ratify the Land Mine Treaty. Although an analysis of the discourse

surrounding the Law of the Sea and the advocagyoupsit engages is beyond the

30



scope of this dssertation, the presence ohon-state actors in the ratification process
is reflected in the interaction of state interest variables with democracy in the

analyses that follows.

Uncertainty

Since tte introduction of game theoryto IR, attempts have beemade to
model the effects of divided government and information on ratificatior{Milner
1997; Pahre 2006. In a world of perfect information, all negotiatedtreaties are
ratified. InordertoAAAT O1 O A& O O redutivesiwBadbbing BadkOo 1 £ A
agreements that go urratified, modelers have had to resort to either uncertainty of
information or partial implementation. A third, less frequently modeled approach
is to investigate political changes over time within states. This last approach,
captured in Putnam(1988) and Lantis(Lantis 1997, 2009) serves asa jumping off
points for constructing a new theory of ratification delay.

Partial implementation relies on anticipation of a lesshan-complete level of
cooperation (Mertha and Pahre 2009. The basic logic of partial implementation is
that negotiators are empowered to create agreements knowing that not all of
OOAAOUBO DPOI OEOCEIT O AOA TEEAT U O AA AT AAOGAA
extraordinary concessions of some states in negotiation (e.§incAmerican
intellectual property rights agreements) that are never fully implemented.Though
theoretically interesting, this model is most applicable to iterated, complex, and
shifting interactions (e.g. patentaw and enforcement), not tothe structure of

traditional treaties z wherein full implementation is required to solve the problem
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Finally, it is unclear exactlyhow this model might explain the delayin ratification
observed across countries. TeDAOOEAT EI Pl Al phipbdSédiiesholv | 7T AAT O6
how agreement might be reached regardless of ratifying interests.

The incompleteinformation approach to explaining ratification builds on the
classic ratification gamein which a hawkish legislature constrains a dovish
executive (Milner 1997). By identifying dividedness of executive anddgidative
ideal policy points and kgislative uncertainty about the quality of the agreement as
the key explanatory mechanismgthis theoretical approach makes broad empirical
investigation difficult z a likely reason most investigations of this type are done
through case studies.

More troubling than the lack of systematic explanation or evaluatiors that
the uncertainty approach posits a world of highly uninformed legislaturess
changes in information explain why sore states ratify and others do nat Even
though some uncertainty does exist in decisiommaking, relying on@ndorsersdas a
theoretical mechanism that prompts legislative actiothrough signaling their
approval is problematic (Milner 1997). Considering the sheer prepaderance of
research that has been done on any contemporary issudéisseems unlikely that it is
new information or uncertainty about the agreement reached that is swaying the
will of legislators. Moreover, it is not uncommon for negotiators to discusd
even include legislative actors intie negotiations. In either caseneither the partial-
implementation nor the uncertainty approaches map on well taontemporary

international law making.
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Two-Level Games
000T AT 60 1 AOAPEIT O E A QecedGtady bfghietdatidndl £1 OAT A A A
cooperation (Putnam 1988). Over the last twentytwo years, the concept of a Janus
faced executive simultaneously negotiating at the international and domestic level
has proved a compelling conter to theories operating soleyat the systemic level.
Lantis has most advanced Putnam©® | AOADPET O tiedty OEA OOOAU 1
ratification. His two works (Lantis 1997, 2009) on the subject haveserved as useful
guideposts in thinking throughwhat might drive the timing of ratification. As Lantis
himself acknowledgeshowever, his work is a beginning not & end (Lantis 2009).
Designed as a sampling of different treaties and employing the comparative case
study method around developed democracies (i.e. the UK, Canada, Germany, and
I OOOO0OAI EAQqh , AT OEOG x1T OE EO O00ced gd& OA OEAON
theory z that the executive can anticipate the preferences of domestic actors and,
therefore, only develops agreements that are ratifiable doesnot hold. Instead,
treaty ratification is a process that requires and incredible investment of time and
AT Aocu Au Ai i1 EOCOAA |1 AAAAOOGG j¢mmwh ppQs
)y AOAx 11 , AT OEOG 1T AOAEDOOBOPIOACADET OEA A «
executive simultaneouslyplaying multiple games at multiple levels is empirically

incorrect and theoretically misleading. In reality, Lantis notes, the ratification game

is necessarily played after negotiation of a treaty textasconcluded. On this pointl

10 This conception of uncertainty stands il T OOAOO O1 -EI 1T A080 jpwwxq ATTAAD
which it is the legislature thatis uncertain of the quality of the agreement reached while the
executive has complete information.

33



concur with Lantis z ratification does happen over time and this should inform both
our theory and methods!?
Unfortunately, several methodological and conceptual problems limit the
AT TAI OGETT O xA AAT AOAx £EOIT 1T , Aln&EnO8 x1 OES8
, AT OEOS6 AthaOdeth@@idgidaEchaizd carries the cost of generalizability.
Lantis does find some support for the propositions (hypotheses) that leadership,
government form, and ideological arrangement, and the premnce of interest groups
matter, but his study islimited to the eighteen cases studies examined. Selecting a
variety of treaties across issue areas allows for a comparison of factors across
cases/issues, but it severely reducesis ability to pool his data and make any
broader statement about the effect bcertain factors within a given issue ared?
Lantis himself notes that:
O4EEO OOOAU AT AO 110 POT OEAA A Al i POAE
propositions given the small number of cases. Rather | seek to evaluate the

plausibility of the propositions for explaining these specific casegwith the

assumption that this has potential for assessment of related cases of

, AT OEOB8 AT Al UOEO Al Oi OAIi AET O OOOEAOI U £

ratified an agreement, never making the leap to analyze whether the factors under

11 Jana von SteinZ008) compared the ratification delays of the UNFCCC and Kyoto. Her conclusion
was that carbon-emitting, Annex 1 democracies take longerat ratify, but her data her analysis
remained silent as to what it was about carboremitting, Annex 1 democracies that slowed
ratification. Von Stein also restrained her analysis to the issue of climate change and did not develop
a broader theory of ratification delay.

12 For example, on environmental issued.ife and Death of International Treatiehas analyzes only
one treaty (the Kyoto Protocol) and the ratifications (or not) of five states. These cases are
informative as a plausibility probes but of sucHimited number that cannot offer a compelling test of

, AT OEO8 AOCcOI AT 0038
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examination also contributed to ratification delaysz although he does mention the

time it took states to ratify in most cases Similar to Milner (1997) before him, this

conceptualization is attributable to his interest in offering an analysis of conditions

that affect the success or failure of ratificationnstead of the factors that might

result countries ratifying at different times. Combined with the above

i AGET AT 1T CEAAI 1 Ei EOAOETI T Oh OEEO OOAAAOOT EAE

ability to analyze ratification delay.

Problems with the Traditional Two-Level Games Metaphor
The Janudfaced national executiveengaged insimultaneousnegotiations
with both foreign leadersand a domestic audiencas not a theory, but rather a
metaphor (Putnam 1988; Evans et al 1993). Across academic disciplines metapho
are images used to represent less tangible ideas. Metaphors typically do not and
often cannot explain or predict phenomena with auxiliary theoretical assumptions.
Within international relations, the two-level game metaphor originally advanced by
Putnam has most frequently been used as aorganizational schema for the
negotiation pressures that might existent in constructing an international
agreement. Borrowing from the behavioral theory of social negotiations within
labor talks (Walton and McKersie 185), Putnam paints the following picture:
OWAAE T AOQOETTAI DBI1EOGEAAT 1 AAAAO APPAAC
the international table sit his foreign counterparts, and at his elbows sit

diplomats and other international advisors. Around the domestic talel

behind him sit party and parliamentary figures, spokespersons for domestic
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The image of political leaders playing multiple interconnected games
describes the circumstances of the game, but it does not generate expectations
abouttheouted AO T £ OET OA CAiI A0S 0001 Ai 80 1 AOADPEIT
combinations of actors playing (leadefto-leader, leaderto-diplomats, and leader
to-domestic audiences) as well as the linkage between each game (national leaders).
Simply identifying combinations and linkages do not offer what testable theory
requires: a causal story capable of generating predictions.
0001 Al EEI OAl £ AAET T x1 AACAO AO 1 OBAEd O- AC
analysis of a game requires weltlefined rules, choices, payoffglayers, and
information, and even then, many simple tweperson, mixed motive games have no

11 O0ETT8)T xEAO Al 111 x0 ) EIDPA

Os

ARAOAOI ET AT O
DOT Al Ai 6 00601 Al pwyyh TovQ8 Yyl TATU xAuod o
edited volume that followed it were designed as a series of plausibility studies,

examining whether and to what extent the process described by the traditional

metaphor actually exists. To date, more systemic quantitative analysis remains to

be done.

InblazihgappA OE &I OxAOAh 0001 Ai ET AT OBPI-OAOAA OE
OAOOs OF AOAAOA A OOAEI AT OAOU | A-Aekidthee O A&l O
traditional sense is the range of agreements acceptable to the ratifying actors, the
size and overlap of whichaffect the likelihood of an agreement being reached as

well as the distribution of joint gains (Putham 1988). Understanding how leaders
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use their win-sets in negotiation is the key to the behaviors of bargaining actors and

the likelihood of an agreementeing reached. The manipulation of wirsets (e.g., a

negotiator claiming asmallwinOA O O1 DHOI 1 AT ACOAAI AT O Al T OA
DOAEAOOAA ACOAAI AT 6q EO ET OACOAI O1T OEA 0001
and ratification specifically.

Figure 2.2 A Representation of Win -sets
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FIGURE 1. Effects of reducing win-set size

Putnam (1988)

)T &ECOOA ¢ 8 c¢det shrifks (LA Boved cldbdr © W), xadidr Y the
overlap of the winOA O 11T OAO AT U AAAT AIYhOBores@ltAOT O 980
most scholars in the twolevel games tradition have focused on the persuasive
strategies of leaders, informational asymmetry, and the effects of interest group
OECT A1 O | wOAT O AO Al 8 pwwon -EITAO pwwxd8 4E
the close scrutiny that they have received ttheir purported abilities to manipulate
the preferences of ratifying actors. The effect of persuasive leaders and information
bearing interest groups is the same: to altethe size ofnational win-sets (Evans et
al. 1993, Milner 1997). Meanwhile, the raifying actors z the domestic half of the
metaphor z are conceptualized primarily as a static limit on the behaviors and
outcomes at the international level and not as an active part of the cooperation

story.
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These developments occurred despite allusionrS T 0 O0OT AT 8 0 T OECET Al
to the importance and complexity of domestic politics and the preferences of
ratifiers (here referred to as Level 1) versus the international negotiation (Level I).
Putnam originally argued that the size and the overlap of wisets, and thus the
AAETI EOU T &£ 1 AAAAOO O OAAOOA AT ACOAAI AT Oh A
Level Il coalitions and preferences; 2. Level Il institutions; [and] 3. Level |
T ACl OEAOET ¢ OOOAOACEAOGG j 0001 Aeidbmegicoy yh 1 ¢ ¢ Q8
phenomena specifically having to do with ratifying actors. Yet in recent attempts to
Al 1T OA0OO T &£ 0O0OT Ai 60 1 ACGAPET O ET OI A OEAT OU C
remarkably little scholarly attention.

This singular focus on leaders is madeore puzzling because Putnam
devotes an entire section of his article to the difficulty that negotiators experience in
01 AROOOAT AET ¢ OEA |, AGAT )) CAi As O, AGAT ) 12
about Level Il politics, particularly the opposingsidé j 0 OOT Al proispyh tuvcds
I AOOOGAT AGO Al 01 OAAIT O 01 A@OAT A O A 1TAcCi OE/
outset of the single most comprehensive work on twédevel games, Moravcsik notes
alsothat,03 OAOAOI AT 1T £ZO0AT MEET A EandhgahEAO O1 1 AOT 7
domestic ratification for the resulting agreement®(1993, 34). Taken together these

statements paint a picture of striking disjuncture between levels and yet the effects

of this separation have remained largely unexplored.

"y Ol bPT OET ¢ OEAAS 0001 Al 1 AAT O OEA A1 i AGOEA bi 1 EOE/
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In the traditional metaphor, national leaders link the two negotiation games
(Evans et al, 1993; Lantis 2008) but the above statements suggest that the emphasis
on analyzing leaders, whether and how they attain an overlap of wisets, might be
incomplete and possibly misdiected. How can leaders manipulate a process they
regularly fail to understand? In the years since Putnam first advanced his metaphor
the world has observed increased involvement of domestic actors in foreign policy.
This should only have increased thenformation available to leaders about the
preferences of ratifiers, and thus there should have been a reduction in the threat
posed by ratification failure. To date, however, the international community
continues to struggle with noncommitments, unexpectel failures to ratify, and
strategic delay by states. Given that ratification has proven such a sticking point for
cooperation in the modern era, an analysis of the actors who ratify is long overdue.
A notable exception to the privileging of leaders in thery building from the
two-l AOAT CAI AO I AOAPET O EO -EITAOG0 jpwwxq Al
ET £ Ol AGETT AT AT OOA0OOs8 YT -EITTAOBO0 AT T PAOAC
ACOAAT AT 660 OOEI EOU O1T A 1 Acps@inforar@eA AU AT Al
I ACEOI AOOOAGO AT O1 OAOh xET ETT xO OEA bC
O1 AAOOAET AAIT OO OEA NOATEOU 1T &£ OEA ACOAAI AT C
traditional metaphor, the main barriers to cooperation are scarcity of infomation
and the underlying differences in executive and legislative policy preferences.
As with misunderstandings of leaders, the recent increase in transparent,

comprehensive international negotiations and the concurrent rise in legislative

capacity and nformation technology in states across the world should have reduced
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some of the uncertainty Milner assumes. Despite the proliferation of information
many agreements are still negotiated that experience heated ratification battles and
long delays.

The mncept of an endorser also remains difficult to pin down. Endorsers are
AAREET AA AU -EITAO AO OAT U AT i1 AOGOEA c¢oOi1 Ob
interest group, a legislative committee, other party members, an independent
ACAT AUh AT A 8&.1 Although this ig Bsely in constructing a theory this
broad assembly of actors makes it difficult to think that information is the only thing
being exchanged. The picture of legislatures and interest groups painted by Milner
is surprisingly apadlitical. Legislatures only figure into her story when executives
possess beliefs about their recalcitrance. This raises several questions. Is
information all that endorsers, whomever they are, provide? Is it even the most
important among the possible grsuasive strategies available to would be
endorsers? The literature on interest group politics seems to suggest other
possibilities, including, but not limited to, campaign donations/assistance, outright

vote buying, or assistance in legislative tasks @l and Deardorff 2006). These

OE
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take priority.
None of the theory emerging from the traditional metaphor moves beyond a

static conception of Level Il politics Putnam 1988,Evans et al. 1993, 453) When

heterogeneousAT | AOOEA ET OAOAOGOO AQGEOO 0001 Ai AOCOA

division, embodied in hardline opposition from hawks, is to raise the risk of
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What Putnam does not explain is why a leader would ever bring back an agreement
under such circumstances. Instead, he focuses on the strategic implications for
negotiation and the manipulations available to leaders once agreements outside the
pre-defined win-set are brought back to Level II.

Similarly, according to Milner (1997) kgislaturesare assumed to possess a
single, static policy preferenceonly malleable throughinformation endorsers
attesting to the goodness of the deand thereby reOT 1| OET ¢ OEA 1 ACEOI AOOC
uncertainty. Milner models the decision of the leaders to pursue a treaty as one
based on an executives beliefs about the legislature (and vigersa) but offers no
clarification on what informs those beliefs (1997, 8788). Thetheory offered below
begins to offer an answer to this theoretical silence.

Left un-modified, the traditional two-level games metaphodescribes two
negotiators communicatingand attempting to changetheir win-setsin order to
bargain more effectively Gven the costs of ratification failure, reasonable
negotiations should,after wrangling over the terms of an agreement, result in either
an agreement that is ratified quickly or failure to settle on a treaty textThe
traditional two -level games metaphoican neitherfully answer the questionnor
even directly ask why states vary in theiratification timing. Beyond the
contradictions and inconsistencies above, this explanatory silence is unfortunate
because it is ratification delays and failures that moslirectly threaten the
universality, substantive effects and enforceability of the international agreements

that the traditional metaphor was created to describe.
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A theory of treaty making ought to explain both how and why certain
agreements are reacheas well as how and why involuntary defections occur. In
the next chapter | recast the twolevel games metaphor into a more complete
theory capable of explaining ratification delay. To accomplish this | build on the
OAATT A EAI £ 1 £ 0 Qdorhedtit gae of Bt® dedliriginéhe OE A
legislature. Specifically, | explore the incentives that motivate the ratifying actors

and the institutions that constrain state leaders during the ratification process.
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Chapter 3

A Theory of Ratification Timing

Two-level games scholars argue that much afiternational cooperation,
especially negotiated agreementgequire a second game of approval (e.g.
ratification), whether formal or informal (Putnam 1988). Thusthe two-level games
metaphor should serve as a parsimonious illustration from which to theorize about
state behavior(Evans, Jacobson, and Putnam 1993 contend that the arguments
and emprical studies of two-level game scholargLantis 2009; Martin 2000; Milner
1997) should be seen as one wing of a broadestogressive Liberalist research
tradition (Laudan 1977 Moravcsik 1997). The goal of this tradition is to better
understand international state behavior by looking inside the black box of states, to
the domestic politics so often ignored under other resaah paradigms4

The research of scholars working within this broad tradition has generated
new and exciting ideas about the likelihood of cooperation through the
manipulation of win-sets(Milner 1997), as well as insights, into the effect of
domestic institutions on treaty ratification (Haftel and Thompson 2009Simmons
2009) and the role of subnational actors in compliance(Dai 2007). Within this
evolving research tradition, | believe that the twelevel games metaphor is a
promising theoretical lead to follow.

That domestic politics matter is not a new claimReasoning through for the

mollifying effects democracy could have on the scourge of war, Kant penned the

14 See the seminal realist writings Mbrgenthau and Thompson (1993) and Waltz (1979). For institutional
arguments see Keohane (2005) and for rational choice arguments see Koremenos et al. (2001).
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domestic politics might matter have proliferated. 1 join this running dialogue by
recasting the two-level games metaphor into a theory of ratification timing. In doing
so my hope is to cotribute to both the broader Liberalist research tradition and the
of two-level games literature.
In the previous chapter, | explored the problems with the traditional
i AOAPET 060 1 EIi EOACEITO AT A ET AAAOOAAEAOG ET £
happens. Yet these critiques were inspired more by admiration than disapproval.
$AOPEOA EOO OEI OOAIT I ET ¢cOh 0001 Ai 60 1 AOAPET O
parsimony. It leaves aside the extraneous details that often plague foreign policy
analysis(Snyder et al. 2002, and it identifies the key political actors in international
cooperation, especially in thereaty making process.
Thus, with some revision, | believe the twdevel game metaphor can be
recast as a theory with the capacity to produce more dynamic and nuanced
predictions of international cooperation. Specific to the dissertation at hand, a
revised two-level game theory holds the promise of explaining why states wait to
ratify the treaties that they have already negotiated and signed. Moreover, once

constructed, such a theory could be applied to the other stages of the treaty making

process, nanely implementation and compliance.

Recasting the Metaphor
As will become clear, the central theme of this chapter is that the domestic

s A X P z A~
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more important than previously thought. | argue that in addition to being stronger
constraints on the executive, ratifying actors are strategic in their behavior. Similar
to negotiators at the international level, | contend that ratifiers are engaged in
political party struggles at the danestic level that have their own incentives,
choices, and strategic calculations.

Good social sciencehieory ought to offer an explanation of the processby
which eventsunfold, a story about theprimary actors and their actions. For theory
to be productive and progressive, it should also specify outcomesspecifically a
series offalsifiable predictions about howsimilar eventsare likely to unfold across
time and space This short history of the two-level games metaphor is one primarily
of struggling with theory development and not of evaluating the claims of a
completed theory15

"AAAOOA @B twA-ledelames metaphodoesnot fully meet the
requirements above,Evans et al(1993) advanceseverd additional assumptions
about theincompleteness ofinformation, the skills, interests, and strategies of
negotiators, as well as the variations in domestic wisetsto extract predictions
from the traditional metaphor about the bargaining outcomes of thggames being
played. Yet because their explanations remainegilent on time asa component of
cooperation,Evans et al(1993) are restricted to evaluating cooperation as a single
binary outcome, largely without an explanation for the poshegotiation difficulties

that their case studies revealed.

15 As a contrast consider that within the conflict ktiere there have been hundreds of articles and books
concerned with evaluating the claims of different theories of power pdlifmsexamples see Lemke

(2002) on power transition theory and Vazquez and Elman (2003) on the balance of power predictions of
Waltz (1979).
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Later applications of the metaphor(Lantis 2009; Milner 1997) take up post-

negotiation difficulties identified by Evans et al. Although these scholarly efforts

DAU 1 EPD OAOOEAA Oi OEi An OEAEO AOOAOOEIT O AC

theoretic exploration of the traditional metaphor takesthe median legislators
interest and uncertainty as forces that constrain the ability of leaders to cooperate,
but without an explanation for why leaders might attempt cooperation without
endorsers to ensure the deal. Milnef1997, 88) mentions the beliefs of both the
leader and the legislature as important, but does not develop any explanation for
how the beliefs are constructed.Lantis (2009) postulates several conjecturegbout
domestic politics,but he does not attempt to tie them together into a stematic
theory of ratification timing .

Thus far, none of the theory development has produced a full account for
why ratifications are delayed or denied, nor have scholars developed databases to
conduct LargeN testing accuracy of their claims With the modifications below and
the following Large-N study of the ratification timing of the Law of the Sed test
ET x x Al I metépbdrradash a3 a theory accounts for ratification delays and
failures. Following each modification, | describe the hypotheses that modification
generates specific taatification delay or failure.1¢ A full table of the hypotheses is

also presented at the end of the chapter.

YRemember that if Putnamés (1988) original metaphor
observe ratification without delay because the ratifying interests would have been taken into account by
negotiators communicating abdbeir win-sets.
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Modification #1: Treaty Making is a Sequential Process

Treaty making happens in the following stages: negotiation, ratification,
implementation, AT A AT £ OAAI AT O | ABEBA8 Al i bl EAT AAQs
the stages of negotiation and ratificatiorcollapseinto one (Evans, Jacobson, and
Putnam 1993 Putnam 1988). | argue that this collapse is problematic because it
confuses two distinct political processes. Moreover, it credits negotiators with more
predictive power than they actually possess. In order to make the metapho
tractable as a theory, we must pull the stages of negotiation and ratification apart.

2 AOCEZAEAAOQGETT T AAAOOAOEI U A 111Tx0 1TACI OEAC
hand, no agreement exists to ratify. Although negotiators undoubtedly attempt to
anticipate the struggles an agreement might face during ratification, negotiation and
ratification do not occur simultaneously. In the chronological space between
negotiating and ratifying there lurks the potential for misunderstandings,
miscalculations, ar the shifting of political forces beyond the control or prediction
of any negotiator, no matter how skilled or powerful.

Legal scholars have long known thategotiation and ratification exist as
separate stage®f treaty making. The former precedeshe latter and each creates
different legal obligations(Shaw 2008. Along with implementation and
compliance, the stages of treaty making mirror domestic polieynaking so much so
that legal theorists have even designed systems forterpreting international law
based methods for interpreting domestic legislationlMacdonald and Johnston
1983). Furthermore, distinct stages exisin other forms of legal cooperation.

Memorandums of understandings anekxecutive ageements frequently dependon
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some form of domestic consent.g, funding commitments orthe passage of
legislation.

Even if the traditional metaphor overlooks the separateness of negotiation
and ratification; political scientists have not. Martin(2000) provides a detailed
argument on the variety of ways the US congress can limit executive agreements.

- A O O®4o® primary finding is that the legislaturesare able to constrain

~ o~ oA s s
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bring legislators into the negotiations to account for their preferences early on?
Martin conjectures that executives headed to the negotiating tablékely weigh the
tradeoffs in credibility (increased by legislative involvement) versus flexibility
(decreased by legislative involvement) and come down on the side of flexibility.
Beyond asserting this conjecture, Martin leaves the exact weighting of thredeoff
unexplored. Why would leaders value flexibility more? And why would increasing
credibility be seen as less valuable during negotiations?

In order to begin to answer these questions, we must remember that the
credibility benefit of leaders bringing legislators to the negotiating table is
contingent upon two things. First, the selected legislators must represent
legislative interests. If they do not, or cannot, represent the preferences of the
legislature, or at least key constituencies, thewill not contribute much to the
negotiations. Second, the selected legislators need to be able and willing to support
during the ratification stage. Yet time passes during negotiations and again between
negotiations and the actual ratification vote, endagering the ability of legislative

liaisons to perform either function. Legislators can lose their seats. New parties can
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gain seats. Legislative majorities can shift. Absent standing parliamentary
committees that can assure a leader of accurate repras@ation of legislative
interests and future support for the treaty(Martin 2000), the credibility gained by
including individual legislators remains a debatable.

Abandoning the attempt at capturing legislative preferences through the
inclusion of actual kgislators, scholars focusing otreaty design(Koremenos,
Lipson, and SnidalP001) or employing the traditional two-level games model
(Evans, Jacobson, and Putnam 199@ilner 1997; Putnam 1988 assume that
leaders will able to predict the domestic hurdles a treaty will face. There can be no
doubt that leaders attempt to do this, but their relative success in doing so is unclear
and should not simply be asumed. The depiction of a leader turning his/her chair
around to poll and re-poll easily and quickly their potential ratifiers is at odds with
the actual time and resource constraints faced by negotiators, not to mention the
periodic strategic incentivestoward secrecy during negotiations(Berridge 2010).
Moreover,even if leaders are striving to predict the fate of treaties, they appear to
be doing a poor job of it.

As Table 1.2 in Chapter 1 showed, environmental treaties, even those
regarded as successes such as the Montreal Protocol, have experienced delays in
ratification. Trying to anticipate all or even most ratification obstacles for all the
states arrayed around the negotiation table requires good deal okducated
guesswork On this front it is telling that Evans et al1993) find little evidence for
i ATEDOI AGETT 1T 0O O1 AAROOOATAET ¢ T &£ AT i AGOEA

was not in overestimating the importance of information; it was in overestimating
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(Evans, Jacobson, and Putnam 1993, 409 ven assuming perfect knowledge exists
about future domestic preferences, the true effects of an agreement might be
uncertain or heavily contingent on other environmental factors
Given the above arguments and findings, th&vo-level games metaphoican
be improved by explicitly introducing time, acknowledging the limitations leaders
face, and providing an avenue to theorize about those constraints. | make this
modification by arguing that leaders areprimarily concerned with establishing a
workable solution to a problem z not anticipating every future obstacle. Moreover |
contend that they are engaged in a problem solving activity within which there is

bargaining.

Time and Uncertainty

Because negotiation is separated from ratification, often by manyonths or
years,it is nearly impossble to anticipate every futuredomestic hurdle thateach of
the assembled countries might faceThese predictions areespeciallydifficult as the
number of states involvedincreases, which is increasingly the case famportant
international treaties. Negotiators may, and probably do, possess a diversity of
goalsz e.g, discussing and framing the problem, achieving buin of the assembled
countries, solving @ much of a problem as possibl&hey might even bargain had

by referencing difficulties in gaining ratification, yet on average negotiators are both
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less ableto foresee obstacleghan originally speculated(Evans, Jacobson, and
Putnam 1993, 409.

Negotiators faceseveral temporal dilemmasunrepresented bythe traditional
metaphor. Frequently regotiations can take years during which timeéhe domestic
political environments of each state might shift Even the negotiators can
changeover during the course ohegotiations. For example, although President
George Bush Sr. began negotiations of the North American Free Trade Agreement
(NAFTA),President Clinton concluded them. Although both presidents operated
within constraints of what was not ratifiable (e.g., the US wold hardly agree to drop
its own tariffs while Mexico doubled its tariffs on US goods), the question obtv
ratifiable each alternative might be within future domestic political environments
given future elections, shiftingcoalition or party dynamics, or exogenous events
(e.g,war, resource discoveries etc) was far from clear at the time of negotiations

Attempts by negotiatorsto direct their efforts to mollifying specific,
immediate domestic concerns are unlikely to prove effective or stable soluti@nf
the ratification stage is many monthsor years, off as itoften is in the case in treaty
making. Being presentedwith clear boundaries on what is notratifiable is not the
same as knowing which agreement is most likely to win ratification across the
domestic politics of all the relevant states at some future dateThis is likely why
many negotiations employ normative values such as fairness, legitimacy, or
responsibility as guideposts for treaty desigr(Berridge 2010). These norms can

stand in for what might be acceptable and sustainable across states, pravig the
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foundation for ratification arguments better than ongoing analyses of the political
circumstances of the moment.
Franck (1990, 1995) captures this dynamic in his arguments about the role
of legitimacy in international law. For Frank the key to understanding international
1 Ax60 AEEAAAOEOAT AOGO EO OOAOA AANOEAOAAT AA Oi
principle), not coercion by force orpower dynamics. International law is driven by
the consent of states and only treaties undergirded by universal principles such as
fairness, legitimacy, or responsibility are likely to be acceptable in legislatures
around the world. Applied to the quesibn of why states wait to ratify, the
legitimacy-focused approach suggests two interesting possibilities. First,
T ACci OEAOTI OO0 1 OAOAT T A EAOOOOA O1 AAOOAET OU AU 4
negotiation and treaty structure. Second, ratification delay rght be exaggerated
xEAT AEOEAO OEA DPOI AAOO OEAO AOAAOAA A OOAAC

illegitimate.

Prioritizing Efforts

Negotiators face a challenging set of tasks they must prioritize their
efforts. The time at conferences is oftefocused on the proposed solutions.
Debating, comparing, and assessing alternative solutions are key aspects of
negotiation (Starkey et al. 2010. Often these processes are done behind closed
doors (or during the frequent coffee breaks). Information on costs, benefits and
political will are important currencies in diplomatic exchanges. Yet the inclusion of

information providers, playing the Level Il game in metaphor parlance, is often at
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the expense dboth time spent on Level | negotiations. Bringing in outside opinions
also carries the potential cost of making negotiations more difficult because a
disinterested actor almost never provides information.

The traditional metaphor assumes leaders arewsrounded by, and can
without cost communicate with, other leaders, diplomats and ratifiers. Instead, |
argue that each of those efforts requires energy, carries costs of additional publicity,
and takes time. Negotiators must prioritize their efforts beause they simply cannot
do everything. During conferences in which treaties are drawn up, most of the
efforts of negotiators are directed at negotiating with other leaders over alternative
solutions to the problem at hand, not on polling and rgolling their ratifiers

(Berridge 2010).

The Compromise Constraint

At the international level,the negotiators are also constrainedbecause they
need to have other states consent to an agreemerftor any issue, aaumber of
solutions technically exist wherein onecountry, or a subset of countriesdoes
nothing while the remaining states work to solve the problem These®olutionséare
not viable because not all states are likely to ratify them, especially those states
asked to work while others do not Compromig, to some extent, is required by all
statesin order to negotiate a treaty This subtle process is misrepresented in the
traditional metaphor as simply the median point between indifference curves for a
single issue. Reality is more complex. Most statenust move away from their

preferred policy toward a comprise solution more likely to entice others to ratify.
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The historical record shows, negotiators often must be creative in balancing
tradeoffs and creating mechanisms within agreements that solve prédms in a
manner with which most states agregChayes and Chayes 199&hurchill and
Owen 2010. Inh multilateral settings, in which several states are required to solve a
problem, the compromise constraint will be exaggerated. As the number of crucial
states increases so too does the posdiity of a state vetoing any specific agreement.
Thus, expanding the number of ratifications necessary to deal with a problem limits
the ability of any individual state tounilaterally dictate the terms of the agreement

in their favor.

The Norm ofProblem Solving

Beyond being advocates for their own countries interests, negotiatorsre
normatively pre-disposed to problem solving. The forums that they operate within
Z diplomatic conferences and summitg are almost always centered on solving a
problem. Negotiators are sent to bargain with the directive of finding a workable
solution to a problem. Thus, the professional reputation and acclaim available to
negotiators comes from their ability to demonstrate that they are capable of
successfully barganing a sound solution to a problem(Berridge 2010). They
employ a number of strategies designed to find common ground, overcome
obstacles, and distribute the material and political costs of solving a problem. |
contend that negotiators are not simply looking for a point within the indifference

curves closest to tleir ideal policy. Negotiators care that their solution works.
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Inthe0 O OT Awo-@e@l games metaphor, the interets of negotiators are
divorced from the actualproblem requiring cooperation. Successful negotiators in
0001 Ai 80 1 AOA b HiappinAwdin theiAdvellapgirig int@Ests. If
possible, a negotiator will represent their winset as very small in order to shift the
chosen policy closer to their ideal. Yethere is no predictive mechanism to
establish which of the infinite median points between their indifference curve will
actually be chosen In essence once each side is fully informed that each median
point between them is as agreeable as the next, there are multiple equilibrids
long as these points of agreement rest with aaverlap of win-sets, all of them
should be easily ratified.

In contrast, | argue that regotiators arenot removed from the quality of the
solutions that they propose The norm of problem solving and the professional
incentives surrounding the status of beng a good problem solver pusmegotiators
to find an agreement that best addresses a given problem, not simply whatever is
politically expedient. Combined with uncetainty about the future, limited time and
resources, and the compromise constraint, the normative frame of problem solving
helps explain why agreements are reached that risk involuntary defection. In such
cases, negotiators are placing additional weightrothe soundness of the solution
versus the risks of involuntary defection, accepting some risk in exchange for the

possibility of better solution and professional accolades.
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Different Questions and Processes

Negotiation not only occurs prior to ratification, it is a qualitatively different
endeavor. There are several central questions during negotiation: How shoutae
costs and benefits o solution be structured? What configuration of obligations is
most acceptable to those at the table? In contrashe central questionsduring
ratification are different: Is this treaty worth ratifying? What, if any, political or
economic effects will this agreement produce? These are different sets of questions,
resulting in fundamentally different political processes.

During the ratification stage, societal interests from the political, economic,
and social spheres have an even greater opportunity and motivation to voice their
satisfaction or disapproval withatreaty text. Increased opportunity presents itself
in the form of domestic lobbying, which societal interests are more practiced and
effective than at lobbying within conferences. Moreover, megotiatedtreaty poised
for ratification is far more consequentialto domestic groups thanall the speeches
madeduring the negotiations. A treaty brought up for ratification has the possibility
of becoming law and imposing costs in a way that negotiations do not. It is the
possibility of creating legal restrictions or rightsthat gives greater immediacy to

mobili zation efforts, often awakeningdomestic political interests.

Summary of Modification #1
In returning home, each negotiatobeginsa series of ratification procedures
and potential political battles over whether or not the treaty ought to becoméaw.

For broad multilateral treaties, this can mean literally hundreds of individual
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ratification decisions in capitals around the world, takingplace under a variety of
different institutional rules and across shifting domestic political contexts

In contrast to negotiators,ratifiers are not investigating alternatives among
legal equals. Ratifying actors, often legislatures, parliaments, cabinets or inner
circles, arenecessarilyengagel in a calculation of the political, economic and social
ramifications on their constituents and themselves of making a proposed treaty
law.1” The choice faced during ratification is between the negotiated treaty and the
status quo. Alternatives considered during negotiation are not on the table.

Thus, to improve the twelevel games metaphor we must acknowledge that
negotiation and ratification are more sequential than simultaneous. Negotiators do
the best they can to create viable, effective solutions, but their negotiations are both
prior to, and qualitatively different from, the task and calculations of ratifying actors
during the ratification stage of treaty making.

Not only are the processes of negotiation and ratification different, the
independence of ratifying actors from negotiators varies across states. The
presenceof a democracy and a democratically elected legislature affects ratification.
Whether or not the ratifying actors possess different interests from negotiatorg or
indeed are distinct actorsz is determined by the election of legislators. The

electoral process admits a variety of political views and interests into democracies

" Historically, reservations have been employed by ratifying actors who could only agree by opting out of
some portion of the treaty. Increasingly though treaties are written that expressly forbid reservations and so
the substance of raitithtion debates is increasingly centered on the treaty as written and its likely effects.
Although the hypotheses, research design, and cases considered in this study deal with ratification without
reservations, this would be a relatively minor theorétivadification to make. Reservations have the

effect of aiding ratification of a treaty through mollifying opposition parties and interest groups by opting

out of a particular requirement, thus all else equal the presence of reservations should he ezt

and number of ratifications a given treaty receivéisough they are almost certain to complicate the future
implementation and compliance stages.
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(Cheibub, Gandhi, and Vreeland 20)0 By driving apart the interests of negotiators
AT A OAOEZEAOOR OEA A1 AAOGEIT 1T &£ 1 ACEOI AOI 00
government that Milner (1997) points to as a necessary condition for cooperation.
Although I agree with Milner that divided government in democracies does make
ratification more difficult, | break with her analysis of interest groups. Rather than
serving as informants on the quality of a treaty, | contend that interest groups
actually enter the fray, whipping votes and political support to delay or hasten
ratification.

The main hypotheses derived from this modification are the following:

H1) Democracies will more likely to experience ratification delay than non

democracies.

H2) Democracies with strong interest groups opposed to a treaty will

experience even greater ratification delay.
In contrast to democracies, nordemocracies, dictatorships oisingle-party states,
for whom the negotiating and ratifying actors are either the same or very similar,
negotiators are able to predict what ratifiers will accept. For nordemocracies the
distribution of ratification delays should be based on the preferaces of leaders.
Most likely, those preferences will result in a bimodal distribution of ratification
delays, with some nordemocratic leaders willing to commit right away and others,
perhaps dissatisfied with the agreement, refusing ratification.

In most democracies, the political opposition is included in the legislature
and subject to electoral change, making prediction of what is ratifiable considerably

more difficult. Moreover, the selfish interests of opposition and government

58



legislators (e.g. reelection, future employment) create more access points for
lobbying groups than in nordemocracies(Olson 1982. As a result, | contend that
democracies are moresusceptible to clashes of legislative and executive interests, or
outright lobbying by interest groups, that should make ratification a more difficult
and lengthy process than in nordemocracies.

-U OAIT AETETC I TAEEZEAAOQEIT T Otséility@OOT AT 80 | A
explain the variation in ratification delay among democracies. Nedemocracies, by
definition, do not hold free and fair elections and lack independent legislatures that
include opposition political groups in a meaningful way; thus, none dhe
modifications below are relevant to nordemocracies. This division of analysis is
reflected in the later empirical chapters. Chapter 6 compares the ratification delays
of all states; whereas, Chapter 7 explores variations in delay within democratic

states.

Modification #2: Opportunistic Legislators  in Democracies

The traditional two-level games metaphor focuses intensely on negotiators,
their bargaining strategies, and their tactics for manipulating their domestic
audience (e.g. side @ayments, iss linkage, etc.). Meanwhile, ratifying actors are
often conceptualized as a faceless mass withast scholars employing a median

voter assumptionto collapse legislativés preferences into asingleE | AE Oldab A1 8 O

18 For the remainder of this chapter | use the terms ratifying actors, legislators, and ratifiers
interchangelaly. Although not all ratifications require a legislative vadenilar toEvans et al., Milner and
Lantis before me, | employ the same observation that though formal ratification procedures vary, often
implementing legislations is required ainébrmal procedures that require legislative consent are common
where legislatures are present.
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policy. Yet, here are good reasons taloubt that by simply aggregating and
averaging theindividual policy preferencesof ratifying actors to find the median
preference actually captureghe dynamicsof a vote fortreaty ratification. States
require one another to ratify their negotiated agrements to ensure that political
factions not represented by the negotiator will also follow the agreement in the
future (Martin 2000) z pacta sunt servanda Put differently, ratification ensures that
a negotiator actually represents the political will ofthe majority, not simply their
political party. The median voter reduction assumes away the importance of group
pressures and divisions of party, ideology, and societal interesgsthe very

pressures that a ratification requirement is intended to expose.

Any movetoward atheory and an explanation of ratification timingwill
require a more dynamic view of the ratifying actorqe.g. legislatures, parliaments,
cabinetsor inner circles) than the median voter assumption allows Happily there is
no ex antereason to suspect thatatifying actors are any less savvy than negotiators.

But what do ratifying actors want? Political opportunities and risks present
themselvesduring ratification. Ratification is the moment when ratifiers most
directly impacttheir AT OT @eeigrdpblicy. Yet it is also a moment to punish
opponents. To capture this diverse set of motivations| introduce the conceptof
Ol DT 0001 EODHEA/ DPARICEOOABOOBA 1 ACEOI AOI 00
that use their voting privilege to maximize their benefits strategically from being

good party politicians, making good policy, and being relected. This
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conceptualization of ratifiers providesa coherent way of theorizing about legislative
incentivesin multiparty democracies.1®

4 EA Oopportunidilc legislators6 EO BOODPIT OAT U bl OOAI EUAAS
how individual legislators behave during ratificationvotes, while a fascinating
guestion in its own right, is beyond the scope of this dissertatianThoughindividual
legislators are at timesand on certain issues important, any systematic cross
national explanation ofcooperation andratification timing must examine the larger
political fault lines between ratifying actorsand how those lines shift over time. My
focus here is onthe broader, observable organizational dynamics of the ratifying
body, specifically political parties and coalitions.

Althoughit is a legal requirementin most states ratification is a process ife
with political opportunism in democracies.2 Democracies legislatures are usually
divided into political parties, with some legislators affiliated with the executive and
others affiliated with opposition parties. This stands in contrast to thgeneral

audienceof the traditional metaphor. It also nforms the opportunistic behavior of

legislators in my theory.

¥ Though not all ratifying actors are legislators, the convention withirléwel games is to use the term
legislature and legislators. | retain it here beesitiprovides greater coherence in discussing specific
democratic evenfs e.g. elections and campaigning.

% The ratification thresholds faced by leaders in ademocracy are easier ¢tooss becaudeadersn
non-democraciegxertcontrolover thelegislature
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Ratification and Party Politics
Ratification presents an opportunity to support, embarrass or rebuke the
negotiatorx ET EO 1T £O0AT OEA AQAAOOEOAR T O OEA AQGAAOD
Negotiators are politically vulnerable when they return with a signed treatythat has
not yet been ratified. Having issued a promise by signing the treaty, negotiators
must then win the approval necessary to make the treatiegally binding. This
opensup the possibility for ratifying actors to affect the internal and external
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the negotiator has signed. &ifying actors are thus able topunish poor
performance, poortreaty design, orthe normative contentof the treaty by voting
against the agreement

Although treaties often deal with complex issues, this does not exempt them
from being exploited in domestic political struggles. Becauseexecutives often tout
success$ully negotiating and winning ratification for a treaty asa foreign policy
victory, opposition legislators will havea political incentive to refuse ratification in
order to deny an executivehis/her claim of victory. Meanwhile, ratifiers politically
affiliated with the executivewill have lessincentive to deny the executive his/her
foreign policy victory because hurting the executive is likely to hurt their party and
themselves as well.Whether a ratify actoris affiliated with the executive or not,
they may stillrefuse ratification for reasons ofpoor performance orpoor treaty

designs.

“This is an elaboration of the traditional model 6s cc
preference of the legislature without accounting for the divisions within the legislature. | use the terms

executive and negotiator intehargeably for the remainder of the chapter. The concept of legislative

division is only applied to democratic states.
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Ratification and the National Interest
Refusing to ratifya treaty may score political points for a party, but it also
forecloses the potential benefits of the trety, with sometreaties carrying more
benefits than others. Although opportunistic, even oppositionlegislators still desire
their country to do well. With beneficial treaties, the attractiveness of political
punishment is offset by the opportunity costgE OEA OOAAOUB O AT OEAEDPAO
When the country as a wholestands to gain more from a treatythe calculations of
legislators should shift steadily towards ratification The pressure to acting for the
good of the country, especially where there arsubstantial gains to be had, should
work to mitigate political divisions and the gains to be had by embarrassing an

executive who has promised ratification.

Ratification and Reelection

A third less noble, though distinctly political, calculation byopportunistic
legislators is the ability touse their voting privilege to help them to increasesupport
from domestic interestsgroups. In keeping with much of the literature on
legislative motivations, lassume that legislators desire tde re-elected, retain, or
increase their political influence. These desires require material and legislative
support andthe ability to ratify or reject a treaty createsan opportunity for
legislatorsto garner political favor from domestic groups concerned with whether

or not the treaty is ratified. In sum, opportunistic legislators can use the dilemma of

63



ratification to procure interest group support when strong interest groups are

present.22

Summary of Modification #2

To understand the game being played domestically,evmust theorize about
and investigate the motivations of ratifiers. The concept ofopportunistic legislators
illuminates three different motivations for ratifying actors to speed up, slow down,
or halt the ratification process. Combined with the introduction of sequence to the
metaphor, this concept provides a basis for explaining thearty, national, or
personal political goals that ratifiers weightheir decisions to ratify. At times, these
motivations conflict in measurable and theoretically informative ways The
existence and relative influence of each desirepportunity pairing suggested above
is investigable. | generate hypotheses for each below that are examined in the
chapters that follow.

H3) The lower ratification thresholds in a democracy, thenore likely it will

be to ratify quickly.

H4) The largerand less fractionalized the legislative majority in a democracy

the more likely it will be to ratify quickly.

22| t

gametheoretic exploration. Miner 6 s actors are not subdivided

Legislative preference points. Milner resolves this assumed uncertainty by intrptheiconcept of
Information Endorsers, whose known prefeces help inform the legislasowillingness to ratify the

agreement. For Milner uncertainty is the driving force in ratification struggles not political opportunism.
Thus as the world becomegee more richly informed and negotiations ever more transparent, if Milner is

correct, we should see ratification timing correspondingly shrink. This prediction issavitddhe
observed delays following recent treaties as noted in the Chapter 1.
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H5) The fewer major interest groups opposed to a treaty in a democracy the
more likely it will be to ratify quickly.
Each of the preceding hypotheses derives directly from the relationship
between opportunistic legislators and leaders. As discussed above, the requirement
that a treaty be ratified imposes upon a leader the burden of assemintj enough
Ol OAO ET OEA 1 ACEOI AOOOA O1 Ii2Askc@rinEA Al OT OO0L
enough votes to ratify a treaty under a high ratification threshold requires leaders to
seek votes from legislators who may be ideologically opposed to the treaty whose
indifference (whether due to party affiliation or ideological orientation) empowers
them to withhold their support for a price. In both cases, the leader must exert
greater effort, skill, and sidepayments in promoting the treaty under a high
ratification threshold (Moffett 1985). , ACE Ol AOT 00 1 AOGO ET OAOOAA EI
foreign policy success are more costly to persuade due to the opportunity that
voting no affords them. At worst, a high ratification threshold means a quick
legislative death of treaties and, at best, it means mepoliticking by the leader and
longer delay.
The lobbying of leaders is more difficult when they must get votes from
outside his/her own party. A leader whose party controls the legislature
independent of opposition parties is only required to seek voteBom within his
own party that benefits from his foreign policy successes. In contrast, the presence
I £ A ATATEOEITT Cci OAOT T AT O OANOEOAOG A 1 AAAAO

members to go along. Often the minority party in a coalition is more politadly

% There are exceptions where cabinets are consulted (e.g. the United Kingdom).
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extreme. Controlling the legislature is not equally advantageous for majority and
coalition governments. Persuasion may still be required in coalitions when it would
not be required with a simple majority. Thus, a smaller legislative majority
increases the likelihood of ratification being delayed.
Leaders are not the only actors who lobby legislatures. Societal interests,
especially resource rich actors, can use the ratification process to stop unfavorable
international treaties in their tracks. Myargument that legislators are strategic
actors who behave opportunistically applies equally well to leader and lobbying
COi OPOs8 NOEOAI AT OO0 AGEOO -paynentsamdng | AAAAOG O
interest groups. Interest groups support (or oppose)egislators in elections
regularly. Interests groups can offer support or threaten to withdraw it in exchange
for legislators holding firm in their opposition to ratification. In some cases, such as
US ratification of the Kyoto Protocol, the opposition foelectorally important
ET OAOAOOO i Au EEIT A OOAAOUGO AEATAA T &£ PAOC
interest groups opposed to the treaty will simply make the job of treaty proponents
more difficult. It will likely raise the cost of persuading indiferent legislators by
creating a bidding war. Within ideologically opposed parties, interest groups can
further harden opposition through monitoring designed to create electoral
DOAOOOOAOS 4EEO EO xEU 1 ACEOI AOvotb@® ET OEA 5
records from different lobbying groups. Thus, treaties should be ratified more
quickly when fewer major interest groups oppose a treaty. As the number of
interest groups opposed to a treaty rises, so too should the cost of finding the votes

necesary to ratify the treaty, resulting in greater ratification delay.
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Modification #3: Composition and Changeover

The compositions of governments change over time. This is true of both the
ratifying actors and negotiating executives. Althougthe mecharnsm of elections is
specific to democraciesthe broader concept of changeover can also be applied to
non-democraciesas well, whetherthe changeover occurs as a result of coups,
deaths,ascensions or other means Having already disentangled the stagesfo
negotiation and ratification, this modification offers a more dynamic view of the
entire process of treaty making. Withinthe 0 O O1 Anktd@por, there isno account
of time both because of the simultaneity inherent in the metaphor. This is made
worse by the widespread practice within the twolevel games literature of analyzing
successes or failures rather than the time it takes for different ratification successes
to occur. All three major books employing the twdevel games metaphor (Evans et
al. 1993 Milner 1997; Lantis 2008) use case studies to test their predictions or
conjectures; many of their casesrange over many months, some over years, during
which time the ratifiers and negotiators sometimes changed. Yet these changeovers
are rarely mentioned nor are their impacts systematically evaluated

In most other IR theories, state interests are exogenously givenAs a result,
observed variations in state behavior under similar international circumstances are
difficult to explain. Including measures for democracy have helped explain some
this variation, especially in the conflict literature. Yet for more spedd questions of
timing, the presence or absence of democracy can only provide a first, rough cut of

the possibility of changeover. The existence of democracy does not reveal how an
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elected government is composed. Thus, more sophisticated measures of the
domestic level divisions will be necessary to explain what causes changes in the

likelihood of ratification from one time to another.

Changeover and Governments

The mostobvious consequence ofjovernment changeovels that it alters its
composition (i.e.the number and orientation of the politicalinterests represented
within the government). This is most directly represented by the distribution of
legislative seats to different political parties. These changedfect the probability of
ratification. In keeping with the concept of opportunistic legislators, as the
compodtion of the legislature shifts, so too should the prospects of ratification
within the newly comprised government24 This change in the likelihood of
ratification from one election cycleto the next re-casts the traditional metaphor into
a series of ratification opportunities for differently comprised governments.Thus, if

following a changeoverthere is an increaseDEA 1T ACT OEA QT 0é6. e PAOOU 00

election of additional legisA OT 0O O1 OEA TthkrQie OUght © bbosiv® H A O q

’

a better baseline likelihood ofratification.

# For example when President Obama, a Democrat, was elected wiead@mocrat majority in the
Senate there was a stir of discussion that the United States might finally be ratiy many of treaties it
hadnegotiated and failed to ratif@ne of these treaties was the Law of the 8epractice the 2/3 advise
and consent requirement in the Senate, combined with intransigence from Republicans, thwarted
ratification.
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Anticipating Changeover

Beyond changing thebaselinelikelihood of ratification, the prospect of
changeover can exeradditional pressures to ratify. This should be especially
evident in democracies where changeovers, in the form of elections, are announced
in advance. Dependent on the system there may be a lag time between the elections
and the actual changeover. Most importantly, both electionsxd changeover can be
anticipated andwhen ratifiers changeoverit can either increase or decrease the
T ACi OEAOI BGédhseatiiadsbrbqledty possess otherpriorities (e.g.
running government ministries, drafting legislation),time and political capital are
only likely to be spent on ratification (or implementing legislation) if the prospects
for passage are good Thus, predictions about the outcome of the next election cycle
should incentivize more or less effort on the part of both executivesnd legislators
to ratify or deny an agreement

fOEA 1 A Cs$ufpérie® dntcipdde z whether via polling, legislative
defeats, or local electiong a poor performancein the upcoming electionboth the
negotiator and his legislative alliesshould put forth greater effort to ratify before
that changeover occurs.Winning ratification in advance of changeovehas the
double benefit of making the treaty law and providing a policy victory fothe leader
and his allies during the impending campaign seasoThe inverse expectation is, of
course, true for opposition groups that hold legislative sway; they should work to
prevent ratification in advance of a changeover. Importantly, this modification
accounts for when negotiators might employ their executiv@ower to cajole a

reluctant legislature. This modification generates expectations about how elections
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affect the likelihood of ratification and why ratifications might cluster near

changeovers in government.

Summary of Modification #3

The relative importance of changeover pressure versus the likelihood of
ratification based on composition can be tested. Both are readily measurable and
comparable within a research design that accounts for time. Because the reality of
changing governments and electorgpolitics are absent in the traditional model
previous work in the two-level games tradition has not examined the importance of
changing win-sets based on changes to the ratifiers who set the boundaries of
acceptable agreements. Moreover the simple indion of a democracy measure into
existing cooperation studies does not accurately capture the divisions and political
party dynamics pressured by societal interest and the desire to stay in office.

H6) In democratic countries, ratifications shouldoccur soon after or soon

before an executive changeover.

H7) In democratic countries, ratifications shouldoccur soon after or soon

before a legislative changeover.
The two logics that drive these two hypotheses are that elections either A) create
pressure to ratify before seats are lost, or, B) increase the legislative majority to
i AEA OAOEZEAAOQGEITT 11 O0OA 1EEAIUS yT AOOAT AAn
metaphor the ability to observe preference changes. It also accounts for one set of

reasons why the effort t forth to ratify a treaty might vary over time.
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Modification #4: The Ideological Orientation of Government

The traditional two-level gamesmetaphor is silent on the iceology of
governments, focusing insteadn the divergence between preferences of the
negotiator and theratifying actors. Later applications of the metapho(Milner
1997) have extendedhe concept of policy preferenceso legislative uncertainty
about the utility of an agreement or (Lantis 2008) thestrategies employed to
overcome legislative intransigence. Yet, neither Milner nor Lantis take the ideology
of the actors seriously. Because of their ideological biases, governments may values
policies differently.

A running theme within my theoretica story of treaty ratification is that all
governments arenot equally predisposed to ratify all treaties. Similar to the
variations in national gains across treaties and the immediacy of changeovers
motivating opportunistic legislators, the overall ideobgical orientation of a
government conditions the willingness of that government to accept the norms
embodied within the treaty.

Before continuing this modification, a short note on the difference between
utility gains vs. normative values is needed. Is possible for a state to benefit
AEODPOI BT OOET T AOGAT U A£O0T1T A OOAAOUBO AAOECT jC
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enshrined in the treaty (which should make it more difficut to ratify). Consider the

out of hand rejection of the International Criminal Court (ICC) by US President

George W. Bush. Although the ICC was unlikely to threaten US military actions given

its complementary jurisdiction restriction; and although it would provide a globally
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legitimate avenue to deter and prosecute terrorists or war criminals (the expressed
policy goals of the US across administrations), President Bush took the extreme
i AAOOOAOCE @ BI6C6 OEA OOAAOUS

One common argument for this eent is that the internationalist legal and
regulatory set up of the Rome Statute was more at odds with conservative norms of
President Bush and his Republican legislature, who valued glegulation and
generally distrusted supranational institutions, a normative calculus different from
President Clinton who initially signed the treaty?> Although both presidents could
conductacostAAT AZEO AT A1 UOEO 1T £ OEA ) ##860 OEOE
War on Terror, President Bush was more ideologically paisposed to dislike the
ICC, affecting his willingness to ratify and even driving him to usign and actively
undermine the Rome Statute through a series of nesurrender agreements
ensuring US immunity from ICC jurisdiction (Kelly 2007).

| employ heuristic assumptions about the ideolgical preferences of Left
wing and Rightwing governments in order to modify thetraditional metaphor to
account for thecongruence or divergence betweeithe content of a treaty and
broader policy norms of a government Thismodification informs both the general
likelihood of ratification by a government as wellas the substantive effects of
changeovershetweenideologically different groups or parties.

On average, Lefiving governments are going to viewmore favorably those
policies that endorse radical change, collectivism, regulatigand redistribution.

Applied to the realm of international treaties, many environmental treaties tend to

%t should of course be noted that Clinton did express some reservations upon signing the treaty. Despite
those reservations he signed.
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match up with the policy predisposition of Leftwing governments because they

containreCO1 AOT OU OAEAI AO AT A 1T £ZO0AT A1 OEOET A AOI
AT T1TT EAOEOACA &I O | AT EET Ao6. IndoqrAast, DOET AEDI £/
Right-wing governments will view more favorably thosepolicies that support the

status quo, individual rights, deregulation, andthe interests of business or elites

Most trade and economic treaties embody these values. Considered against the

cases examined herdreaties such asthe Law of the Seavith its redistributive

institutions and radically new norms granting common ownership of the high seas

seabedshould win faster ratification among Leftwing governments than among

Right-wing governments.

Summary of Modification #4

Introducing ideological preference into the twaelevel games metaphor allows
us tounderstand additional reasonswhy the politics of delay and denial might be so
attractive to opportunistic legislators. Modern treatiesz both the regulations they
require and the rights theycreate z will almost never be viewed as equally good and
accepable to actors of every ideological orientation. Treaties must adopt some
policy that generates an output that will be evaluated through the ideological lenses
of the ratifiers. Whena treaty is salient andcan be paintedas ideologically driven,it
becomes bothan attractive target for opportunistic behavior and more difficult for
ideologically opposed legislators to supportit.

At the level of opportunistic legislators,changeoverscan shift both the

composition and the overall ideological ori@tation of the ratifying group though not
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necessarily at the same time. The likelihood of ratification should increase as more
1 ACEOI AOT 00 AAiTT1¢c O OEA 1TACi OEAOT 060 DPAOOL
increase even more if coupled with the election omiclusion of a Leftwing party into
a coalition that shifts the general ideological orientation of government. The nen
political bargaining envisioned by the traditional metaphor inaccurately represents
the actual debate language used to characterize trees. The utility of an agreement
is not the sole point of contention, the norms and values it advances are also
relevant.26
H8) Democracies with an executive from a left or center party will be more
likely to ratify the Law of the Sea.
H9) Democracieswith a legislature where the largest party is ideologically
left or center will be more likely to ratify the Law of the Sea.
H10) Democracies where the executive and the largest legislative party are
both ideologically left or center will be more likely toratify the Law of the

Sea.

% |n addition to more accurately representing the norms and values often invoked during ratification
debates, this modifitmn might further illuminate variation in when different executive bargaining

strategies are employed (e.g. side payments, issue linkafgamiag, etc.) and whether those strategies
succeed or fail in different states, across different governmengeooafions and ideologies across time.
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Table 3.1 Hypotheses Derived from the Recast Metaphor

Hypotheses by Modification Effect on Likelihood of
Ratification
Modification #1
Democratic State _
Interaction of democracy and state interests (_) * (See belov)
Modification #2
Legislative Majority for Government +

Government Fractionalizatior?”
Lower ratification threshold +
See state interest hypotheses below

Modification #3 (Composition and Changeover)

Legislative Election Zone +

Executive Election Zone +
Modification #4 (Ideology)

Left/Center Executive +

Largest Party Left/Center +

Left/Center Executive + Largest Party Left/Center ++

" This is measured as the probability that any 2 deputies chosen will be of the same party.
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Chapter 4

The History and Importance of the Law of the Sea

10A00ETTO 1T £ OOAT OEOh 1T x1T AOOEED AT A OOAC!A
and storied history within international law (Harrison 2011; Shaw 2008. In the
first half of this chapter | offer a brief overview of the history, events, and issues that
led to the Third UN Conference on the Law of the Sea (UNEELIII). Then | discuss
the origins of each of the subsequent implementing treaties and explain why the

Law of the Sea and its implementing treaties are worthy of study.

A Brief Historical Sketch of the Law of the Sea

Early attempts to regulate the sea épended primarily on how far national
power could be projected, with national claims limited only by the audaciousness of
the sovereigns that made thenfOxman 2006. Dueling schools of legal thought
emerged over the question of whether or not the seas were indeed free. Early on
prominent jurists, such as Hugo Grotius (1583.645) and John Seldon (1584.654),
argued in their seminal works z Mare Liberum(Grotius 1609) and Mare Clausum
(Seldon 1635), respectivelyz for either the absolute freedom of the seas or their
enclosure within national jurisdictions.

With a diversity of uses and wealth available from sea activitiegfishing,
shipping, transporting military forces z questions about the extent and implications
of freedom at sea, asked in earlier centuries under the natural law tradition, carried

into the positivist debates over the observable structure of the international legal
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system. At the same time national greed, competitiveness, and the resultant
disputes behind these academic debates grew in intensity and frequency. Still the
xI Ol A6O TAAAT O xAOA AobAl OEOA AT A T EOAT AT 1 ¢/
the early 20t century that territorial claims by nations jockeying for power,
combined with the introduction of new states, became pervasive and disruptive
such that its results threatened the stability and profitability of maritime relations.
Oxman(2006) argues that the legal struggle observed in the last century was
motivated by the contradictory impulses of states. On one hand, states desired the
freedom of transit and use of the ocean. Yet, on the other hand, they coveted coastal
resources and ownership over greater area of the ocean. What unfolded was an
escalating series of claims and counteclaims over the sea that strained the ability
of states to do either8 /| @i AT AAOAOEAAO OEEO AEIAIT A AO A
for sovereigns, whose claims of increasingly wide swaths of sea as national waters
Ol OEi AOGAT U OOAT OBb ACAET OO0 ET AOAAdMRINCI U EIi DI
responseO1 OEA OAlI OAO 1T &£ EAAAEI EOAQGETT 1T £ OOAAAnNR
(Oxman 2006, 83).
To make mattersworse, this motivational dilemma could not be resolved
quickly or easily under the system of customary international law that regulated
most maritime behavior at the time. As a decentralized system of law, customary

international law required consistent,coordinated state practice and

acknowledgement that such behavior was legally requireaypinio juris (Shaw 2009.

ZOxman (2006) offers the example of President Trumaneé
over the entire contimtal shelfi exceeding 300 miles at poiritsas one of several claims that unleashed a
series of territorial and quaggrritorial claims by neighboring states.
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Yet, state practice in the late 19 and early 20h centuries was increasingly
inconsistent and no legal mechanisnexisted to reconcile the different legal
obligations expressed by states. Thus, customary lamas undermined byits very
constitutive rules (Shaw 2009.

In 1958, the first United NationsConference on the Law of the Sea (UNCL-OS
I) was held in Geneva. Its objective was to codify the tangle of pn&ar customs into
four conventions (Sanger 1987.2° Three of these four conventions were eventually
adopted and entered into force nearly a decade later. To dateese conventions
remain the bedrock of long established maritime legal principles. By and large the
pwuvy AT AOA #1171 OAT OETT O AT AT OOAA ' Oi OEOOG
on the high seas$® Unfortunately the 1958 Geneva Conventions failedtresolve key
guestions on the exact breath of the territorial sea and on the limits of the fishing
and mining rights of states, especially near the coasts of othgfShaw 200§. These
were defining issues for the modern use ohie seas following WWII. The 1958
Geneva Conventions offered few if any clear answers on where states could act and
what states could do.

The presence of factory ships anchored off foreign shores with more
powerful fishing and freezing capabilities, a deded increase in pollution at sea, and
a series of rapid technological advances in seabed mining and oil exploration

followed UNCLOS. All conspired to increase concerns about the questions that

% The Convention on the Territorial Sea and the Contiguous Zone; the Convention on the ldjgheSea
Convention on the Continental Shelf; and the Convention on Fishing and Conservation of the Living

Resources of the High Seas.

% The freedom of the high seas doctrine found in the 1958 Geneva Conventions survived in the Law of the
SeaasPartVidespite the growing support for the fAcommon
economic rights for coastal states.
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UNCLOS had left open. A second conference, UNCLDSvas convened in 1960 to
resolve these outstanding issues, but that conference failed (by a single vote) to
adopt a compromise agreement setting a bile breadth of territorial sea divided
into a six-mile band of territorial waters and a further six-mile band for fishing.

At both UNCLOS and UNCLO4I, the preferences of developing states
played an increasingly important role in designing a legal regime for the oceans. At
UNCLOS4I, it was ultimately an alliance between recently independent Arab states
with the Soviet Union that foiled last minute conference efforts to adopt the
compromise agreement(Sanger 1987.

In the years following UNCLO®, more states entered the international
system through independence movements as well as decolonization. Issues of
economic farness in the international system rose to prominence in the shadow of
these events and the ideological tensions of the Cold War. In maritime law, this
push for equality among nations found its clearest expression on the question of
ownership over the mineral wealth of the seabed Oxman, Caron, and Buderi 19893
So prominent were these concerns that, in 1966, US President Lyndon Johnson
commented that:

051 AAO 11 AEOAOQOI OOAT AAO 1 000 xA AOAO A

harvest and mineral wealth to create a new form of colaal competition

among maritime nations. We must be careful to avoid a race to grab and hold

the lands under the high seas. We must ensure that the deep seas and the

I AAAT AT 00T i © AOAn AT A OAI Aflokedi®EA 1T ACAAL

Churchill and Lowe 1999, 1516).
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What President Johnson, the Soviets, and other observers of ocean law saw in the
conflicting claims on ocean resources and the egrgrumblings by developing states
of being unfairly shut out of a common resource (which they lacked the technology
to exploit) was a series of political, economic, and security problems that threatened
the peaceful use of the segSanger 1987.

These concerns came ta head at 10:30 A.M. Novemberst 1967 when the
Maltese Ambassador, Dr. Arvid Pardo, took the podium in front of the UN General
Assembly3! Described by contemporaries as avangarde in his approach to
negotiation, Pardo was a tireless advocate for humatairian considerations within
maritime law (Teltsch 1969). Prior to his speech, Pardo had served for years on the
Sea Bed Committee. He held terminal degrees in both law and political science. He
even survived five yars as a prisoner of war for his antfascist activities in Italy
during World War Il (Daniell 1965). Pardo was a leading and persistent voice on all
maritime issues. Chief among his concerns though was the status accorded to the
wealtE T £ [ ET AOAT AADPI OEOO 1T ETETC OEA OAAAAA A
morning electrified the delegates. In a radical break from the current proposals, he
argued that the mineral resources of the sea should be placed beyond the reach of
any singleAT O1 OOUBO AT T 0011 ET O OEA (KobndkdD AT ET O
et al. 1999.

In advocating for a written, detailed, and binding Law of the Sea, Pardo gave

careful attention to the growing concerns that military rivalries might pose a threat

The original text of Dr. Pardobs speech can be founo
http://www.un.org/Depts/los/convention_agreements/texts/pardo_gal967.pdf
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to the stable, peaceful use of the oceans. Whether in the form of tangible alterations
(e.g the construction of military installations and nuclear testing), in the conflicts
over ownership, or Cold War tensiondikely to accompany any competition for the
mineral wealth of the seabed, Pardo saw the stability of maritime relations
threatened with states increasingly tempted to deny access or unilaterally assert
ownership rights. He gave a detailed account of the effects that these nascent
disputes were already having on peaceful uses of the sea. He traced the difficulty
that scientists were having conducting research at sea back to the politics of
national security and appropriation. Pardo passionately insisted that the troubling
environmental trends z over-fishing, pollution from shipping, or dumping
radioactive waste at seg all would continue and worsen if the behavior of
individual states went unconstrained.

His speech artfully touched on the concerns of many states, East and West
and unaligned, powerful and weak, developed and developing, receiving a positive
response and igniting a lendty debate on the topic that carried into the UNCLGI.
Today, Pardo is often credited as the father of the Law of the Sea for provoking the
UN General Assembly to a¢Sanger 1987. Following his speech, the General
Assembly voted just six weeks later to establish thad Hoc Committee to Study the
Peaceful Uses of the Sd&ed and Ocean Floor beyond the Limits of National
Jurisdiction (UN Resolution 2340). This committee would ultimately lead to the
formal conference UNCLO@SI that began in 1973 and concluded succesdiy in
1982 having produced exactly what Pardo had called for: a written, detailed, and

binding Law of the Sea.
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At the time of its conception, the Law of the Sea was a necessity to reconcile
the ancient, conflicting objectives of navigational freedom andational ownership
as well as to regulate how the seas would be used in the modern era, arresting the
competitive pressures of the international system that would, if left unaddressed,
find their release on the high seas. The Law of the Sea has oftenrbealled a
constitution for the oceans(Buck 1998 Churchill and Lowe 1999 Johnston 1985
Sanger 1987 Sebenius 1984 as it serves as the fundamental guide to questions of
maritime behavior and is the root of much of the regional maritime law that

developed in its wake(Churchill and Owen 2010.

The Implementing Treaties

Just as the 1958 Geneva Conventions did before, the Law of the Sea left some
issues unresolved. Two of those issues were of sufficient political deconomic
importance to require additional conferences: the seabethining regime and
straddling stocks of migratory fish32 In the section below, | give a short
introduction to each, discussing the motivations behind them as well as of the

treaties each onference produced.

The International Sea Bed Area
The Law of the Sea employed a twinld system to organize the state claims
to mining sites on the seabed and to share the technology and profits from the

seabed (known in the treaty as the Area) with desloping states. A governing

2These stocks of fish either -moVve bemiveebeE®WEsnomrn @8t
EEZ and the high seas.
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structure (known in the treaty as the Authority) was charged with designing and
I OAOOGAAET ¢ OO1I A0 & O OEA Aobi i1 EOAOE®E AT A AE
Although the allocation of state representation in the Auth OEOU8 O OAOEI 0O 1 OC
not free of conflict(Sebenius 1984, most of the ire of proponents and opponents of
the Law of the Sea was directed at the minerakploitation system embodied in the
treaty.

As designed in the original Law of the Sea treaty, the Authority administered
a parallel system of distributing claims. Under this system states were be free to
prospect, but in order to exploit their discoveries they needed to submit two
comparable claims for mining sites. States were awarded one claim by the
Authority. An international mining company (known within the treaty as the
%l OAOPOEOAQ Awgbi i OAA OEA OAATT A T ETETC Al AEI
hAOEOACA T &£ | ATEET A86 ' 1 OET OCE 1 A&EO O1 OPAAEE
OANOEOAAI A6 OANOEOAI AT O j,/73h AOOG8 ptmq x1i OI
directly. The states parties to the Law of the Sea initially fund the Authority and the
Enterprise, with subsequent funding to come from profits derived from mining
activities and regulatory fees.

Although those profits remain unrealized, the mandatory transfer of
technology required by the convention, from industrialized states and their
companiesto either the Enterprise or developing states wishing to engage in seabed

mining, proved a major obstacle for ratification among most Western, developed

states given the technical expertise necessary to mine the seabed and the prevailing

% For a comprehensive review of the original governance structure, financing, and regulatdrseaes
Sebenius, James K. (1984¢gotiating the Law of the Sea
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views of intellectual property within those states(Churchill and Lowe 1999. An
interim system of mini-treaties and national legislation (known as the Reciprocating
States Regime) developed among those states that remained odtsithe Law of the
Sea3* During the late-1980s a decline in world metal markets made seabed mining
less attractive and bought time for states to reconcile the divergent systems of
seabed mining regulation.

To resolve this fundamental disagreement on the sponsibilities of
developed states, talks began in 1990 and concluded in 1994 wilthe Agreement
Relating to Part XI of the Conventidiopened for signature in 1994, hereafter the
Part XI Agreement). The Part XI Agreement effectively addressed the conceoi
many developed states by disabling the most contentious elements of the seabed
mining regime contained within the Law of the Sea. Gone were the mandatory
technology transfers, the responsibilities of the Authority were recast with an

P N T

OAOI 1 OOPOI ABEOGAD I OAOOECEO j 0AO0OO 8)nh
Authority began as a small, simple organization with the possibility of evolving as
needed.

It is important to understand that in 1994 a significant shift occurred to both
the operation and regulatory functions of the Authority. This shift affected the
obligations of prospective mining states under the Law of the Sea. It decreased the

obligations of developed states and likely lowered the cost of ratifying the Law of

the Sea for them.

34 See Churchill and Lowe (1999) 2287 for a detailed account of the variety of internatiagmeements
and coordinated national legislation that constituted this regime.

84

T 1 Agr



Stradding Stocks
The Law of the Sea contained only a single provision dealing with stocks of
fish that straddle (or move between) the border of the EEZ and the high seas:
O7EAOA OEA OAI A OOI AE 10O OOTAEO 1T A& AOOI
the exclusive ecaomic zone and in an area beyond and adjacent to the
zone, the coastal State and the States fishing for such stocks in the
adjacent area shall seek, either directly or through appropriate
subregional or regional organizations, to agree upon the measures
neAAOOAOU &I O OEA AT 1 OAOOGAOEITT 1T &£ OEAOA
Art. 63, Sec. 2).
This provision left open the question of whose priorities (coastal or distancevater
fishing states) should take precedence and what principle of conservation oughto
guide future conservation agreements.
Developed from 19931995, The United Nations Agreement for the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stockss (opened for signature in 1995; hereafter the Straddling Stds Agreement)
resolved these issues in two ways. First, in article 6 (and again in annex ), it
advances the precautionary principle (Art. 5 and 6) as a guide for any regional,
subregional, or direct agreements. The precautionary principle is embodied i

Principle 15 of the Rio Declaration (1992) and states that a lack of scientific

% Declarations by several coastal states (including Cape Verde, Sao Tome and Principe, and Uruguay)
made at the time of signature or ratification advance positions that the coastal state interest ought to take
priority.

* Full title: The United Nations Agesnent for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks
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knowledge should not prevent states from taking coseffective measures to head off
serious environmental damage’
Beyond invoking the precautionary principle, the Straddlig Stocks
I COAAT AT O Al 61 CAOA OAAOGE OiF OEA-, Ax 1 &£ OEA
regional, or direct agreements should be concluded to manage border stocks. The
mechanism chosen used the combination of flag state responsibility for violations
and anauthorization of coastal states to inspect suspected violators, whether or not
OEA OEIT 1 AOT 060 £l Ac OOAOA EO PAOOU O1T OEA 1 ¢
Straddling Stocks agreement clarified the principle to be used in managing these
stocks ard, at least in the enforcement provisions, sided with coastal state interests,

especially if those states possessed resources to monitor and inspect fishing vessels

on the high seas adjacent to their EE2.

Why Study the Law of the Sea and its Implementin g Treaties?

The Law of the Sea contains 320 Articles and 9 Annexes, regulating nearly
every facet of maritime behavior. It entered into force in 1994 (one year after the
60th ratification) and is one of the most substantial legal accomplishments in
modern history. Along with its implementing treaties, the Law of the Sea provides

unique insight into the phenomena of ratification delay and failure.

37In essence this principle &fw limits the ability of states to claim ignorance as a reason for allowing
environmental degradation. States acting under this principle must be proactive in taking measures to
preserve the environment even in the face of uncertainty.

¥ For a more extesive exploration of the Straddling Stocks Agreement (it runs to fifty articles and has two
annexes) sek Churchill and Lowe (1999) or Shaw (2008) 6@39.
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The Law of the Sea is Representative
Simmons(2009, ) AOCOAO OEAOh OOOAAOEAO OAZEI AAO DI
and ratification reflect the power, organization, and aspirations of the governments
that negotiate and sign them, the legislatures that ratify them, and the groups that
I1TAAU 11T OEAEO AAEAI A£806 9AOh OEA | AET OEOU i
centered on human rights agreementgHathaway 2002 2007; Neumayer 2005
Simmons 2009. These agreements are indeed important, but they address a unique
political dilemma wherein the ratifying states are the very same actors that are most
I EEAT U O OEI 1 AOA OEAEO AEOEUAT 80O OECEOOS 4
domestichuman rights practices are different from the treaties that exist in many
other issue areas (e.g. the use of force, trade, and the environment) in which treaties
are designed to regulate international behavior and violations are as likely to come
from outside a state as within (e.g. the sale of illegal arms, violations of trade
agreements, and polluting the atmosphere).
1T AOOOI POET T OEAO OEAOA EO Al O1 AAOI UET ¢
the treatment of citizens is a large part the reason that Simmor{2009) spends so
much time discussing false negatives/positives in ratification. The dilemma that
third -party states might cause human rights violations is not considered (for good
reasong it rarely happens). Thus, the ratification puzzle for Simmonsiviewed as
an exercise in detecting the honest preferences of individual states regarding their
domestic behavior. The dilemma of a problem of international behavior is different
because the norratification and non-compliance of third-party actors might

generate costs for those states that do ratify and comply (e.g., pollution by firms).
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The Law of the Sea and its implementing treaties dealt largely with
international problems when states can impose costs on one another. Thus, the
problems addressed inthe Law of Sea are more representative of the coordination,
regulatory, and enforcement dilemmas faced in other treaty regimes than the
problem of human rights violating governments. Simmons is correct that treaties
reflect politics; nevertheless, in orde to make broader claims about the actors and
dynamics that cause ratification delays or failures, it is crucial that the political

dilemmas underlying those treaties are similar.

The Law of the Sea is Important

In the issue area of international maritimerelations, the Law of the Sea and
its implementing treaties frequently serve as the regulatory backbone of other
multilateral, regional, and bilateral treaties(Shaw 2009. Thus, understanding the
politics of ratifying the Law o the Sea should shed light on the specific political
dynamics likely at play in a number of other maritime treaties.

In addition to its prominence within the international legal system, the Law
of the Sea offers one of the first instances of consensbased negotiation. Prior to
the Law of Sea, the frameworks and even drafts of international agreements were
frequently drawn up in advance of negotiations, which, at times, had the effect of
biasing subsequent negotiations based on the inclusion or exclusiaor topics or
competition between different proposals(Sanger 19873. Under consensubhased

T ACi OEAOETT Oh TACi OEAOI OO AOAx OP A OOAAOUGC

88



overriding concern for consensus because consensus is the only method by which
an agreement can be mie.

Because it is thought to produce better multilateral agreements that states
can more easily join, the consensubased method of negotiating treaties is now the
dominant way that much of international law is generated. The Law of the Sea took
seven \ears and hundreds of days of deliberation to produce. Thus, understanding
what factors caused ratification delays and failures in the Law of the Sea (especially
following such lengthy deliberation) should provide evidence of fundamental
obstacles that eve consensusbased negotiations were unable to completely
overcome.

The Law of the Sea and its implementing treaties are also among the most
carefully crafted and minutely detailed legal agreements that attempt to reconcile
conflicting state interests andpositions in a political environment of varying
historical claims. These treaties take seriously the role that uncertainty plays,
whether it be scientific, economic, or gegolitical, in aggravating international
disputes, and they offer regulatory and sttlement procedures to address each. The
Law of the Sea and its implementing treaties speak to the sort of agreement the
world is likely to need in addressing current and future commorpool resource and
public goods issues such as climate change, tradepd production, disease control
as well as weapons monitoring and antproliferation efforts.

Finally, the Law of the Sea and its implementing treaties are an important

treaty regime to understand independent of the broader system of law. Offdth of
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thA xT7 Ol A6O Bl POl AOETIT EO EAROGEAUxADDABOAT O 1
economy depends on shipping to connect goods and consumers. Much of the

x1 Ol A6O O1 OAPPAA 1 ET AOAT OASchehitsAdsd TAeOA 11T AAC
oceans are one of four resources held in common by all stat®sln the absence of

an institutional structure to prevent pollution, over-fishing, and disputes over

ownership, states willdegrade the oceans and inhibit their use. Thus,

understanding the difficulties that different states experience in ratifying the Law of

the Sea can help scholars and policymakers understand the obstacles and

opportunities that exist in preserving this vauable resource.

AEA |, Ax 1T &£ OEA 3AA 001 OEAAO O' 11 A6 $AOA
To study any problem quantitatively, it is necessary that the cases selected

provide enough variation on the variables of interest to be informativé€King,

Keohane, and Verba 1994 The number and variation of states that delayed or

failed to ratify the Law of the Sea and its implementing treaties allow for the

systematic testing of hypotheses about why those delays or failure occurred.

Table 4.141 Descriptive Ratification Statistics for the Law of the Sea

Number of Ratifications Mean/Median Time to Acceptance

Law of the Sea 158 12.2/ 13 years

Part XI Agreement 137 4.5/ 2 years

Fish Stocks Agreement 72 7.3/ 8 years

¥www.who.commsee Gl obal and Regi omslaff@dolr €Codsuimpti on Pat

“0 Otherresources common to all states #re atmosphere, Antarctica, and outer space.

“1 To date of this writing several additional states have joined each conventiori: L& atifications;
Part X1 Agreement 141; and, Straddling StoskAgreement 78. The measure of mean time to ratify is
measured from the treaties availability (see Chapter 5 for a description of how this measure was
constructed).
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As Table 4.1 shows367 ratification events occurred over the 27 years of this study.
Moreover, these ratifications of the Law of the Sea and its implementing treaties
display variation in when they occur, providing enough measures of ratification to
statistically examine. Finally, a variety of statesg democracies, nordemocracies,
divided governments and undivided governments, leaders and legislatures with
varying political orientations, states with interest groups and withoutz have
decided to ratify at different momentsfollowing each treaty opening for signature.
This number of ratifications and the diversity of the states deciding to ratify
combined allow for meaningful comparison of the different explanations for
ratification delay and failure. In contrast, the mostecent multilateral treaties
simply have not been around long enough to amass a record of ratification delays
among a diverse enough population of states on which to perform quantitative
analysis42

Moreover, because the Law of the Sea and its implememgi treaties were
intended to exist in perpetuity, they do not possess expiration datesS.There was no
guaranteed renegotiation. This keeps the motivations of states uncontaminated by
the threat or promise of an expiration date. Ratifying the Law of thee8 means
accepting its provisionsz both the benefits and costg for the long-term. The

lasting quality of these ratifications makes inferring the reasons for delay or failure

“2|n statistical terms the missing cases (i.e.-ratifications) of other treaties rdsin a limited variation
the dependent variable yedcsratify as well as explanatory variables of interest.
“®For exampl e, Article 3 of the Kyoto Protocol

of such gases by 5 percentbelow1998vel s i n the commitmernfiKpetbod

Pr ot twmtedlNations Framework Convention on Climate Chaigeb. 23 March 2011.
www.unfcc.int
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clearer because states cannot reasonably expect to escape their obligation ®nc

made.

Generalizing to Other Instances of Ratification Delay and Failure

Collier frames the importance of generalizing from any sample of cases as a

AAT AT AET ¢ AAO AAOxAAT OA 1 ACEOEI AOA DOiT AAOGO

s x oA s o~ AN

AACOAA T £ PAOOEAOI AOEOI OEAO AgAA®OE OAI U

465). The catral question that Collier begs of researchers is whether or not the
analytic processes they employ, both theoretical and methodological, to generate
findings in the sampled cases can be +&pplied to extract findings from other cases
within the population. | argue that both the theoretical and methodological
processes used to explain ratification timing for the Law of the Sea and its
implementing treaties can be fruitfully re-applied to the ratification histories of
other treaties.

The theories advancedhus far and the political processes they capture
(power politics; state interests and vulnerability; agreement bias; and domestic
politics) clearly have broader applicability than the specific case of the Law of the
Sea. This generalizability of this e is supported in that some of the same
explanations for ratification that are tested here have been used in other academic
work (Evans, Jacobson, and Putnam 1998oremenos, Lipson, and Snidal 2001
Lemke 2002 Milner 1997). Additionally, because the operating system of
international law changes slowly, the phases of treaty making, and the processes

within each phase, have remained remarkably consistent over time and are unlikely
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to change in the immediate future(Ku et al. 200). Thus,on the theoretical analysis
employed on the sample here, as well thiindings could very reasonably be
extended to other cases within the population of treaties.
Consider also that the likelihood and cost of a maritime dispute falls
somewhere between thefrequent, but near costless, low politics of pure
coordination issues (e.g. Convention on International Civil Aviation) and the high
politics survival dilemmas of war and trade (e.g. Strategic Arms Reduction Treaty,
Global Agreement on Tariffs and Trade)ln terms of the amount of risk posed by a
problem that the Law of the Sea and its implementing treaties addressed these
OOAAOEAO AAT AA OEI OCE T &£ AO Oi 1 OET ¢ Of EAAIT A
The middle politics status of the Law of the Sea is advantageous fesearch
because the findings here will be able to speak to role of celsénefit trade-offs in
deterring ratification, but without being dominated by the survival concerns of the
states in situations which are often involve a small number of cases. BethE1 T A 06 O
(1997) AT A, A(200% HdEk©on ratification politics sample a variety of middle,
high, and low politics issues with the same logic in mind; Lantis, in particular, notes
OEAO EEO OAAOAO xAOA OA1I AAOCAA I O OEEO OOOAL
ACOAAT AT OO AAOT OO0 @®009Alh sud, bothEhe EhéoDes 8f AOAA OO
ratification tested herein and the problems that the Law of the Sea and its
implementing treaties addressed generalize to other treaties such théindings here
on the role of power, vulnerability or domestic politics will contribute to our

understanding of ratification delay and failure elsewhere.
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The methodological process employed here will travels well, especially to
multilateral treaties. | employ country-year measures of the time until ratification as
well as the relevant covariates for each of the 192 countries that could have ratified
the Law of the Sea during the period of 1982010.44 The structure of the data set
here can be replicatedquickly for other treaties, especially given the countryyear
data available publicly4>

This data structure is common to event history analysi¢Cleves 2010 and
allows for changes in country characteristics to occur from one countryear to the
next, capturing events such as democratization, economic downturns, or shifts in
the ideology of leaders. By allowing the independent variables under investigation
to vary over time, this methodology enables researchers to assess the changes in
risk of ratification over time (Box-Steffensmeier, Reiter, and Zorn 2003 | return to
the details of this analysis in Chapters 6 and 7, but it should suffice to note that in
standard OLS or logistic regression single covariates are pared with single
outcomes; thus any variation must be examined between, not within, cases. In
AT T OOAOOh OEA AET EAA OF OOA AOGAT O EEOOI OU
(here defined as a coutry that is observed yearly) to inform the story the data are
able to tell. This is exactly the sort of analysisthe international legal phenomenon
as the dependent variable possessing variatiopthat Ku et al.(2001) encourage in

their analysis of why international law remains understudied within international

relations scholarship.

“4 The operationalization of concepts is discussed in detail in Chapter 5
%5 See- http://data.worldbank.org/datzatalog/worlddevelopmenindicators
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Moreover, this methodological process (i.e. focusing questions of on
duration and building datasets to match) applies to other treaties, across issue
areas. Many treaties encounter delays in gathering the ratifications necessary to
enter into force and historically only a few treaties have obtained universal support
quickly. Thus, examining the different moments when states make decisions
(whether to sign, to ratify, to implement or to wait), and employing the event
history method, can provide insight into the processes of negotiation, ratification,
and implementation attendant to every treaty.

Several caveats are in order regarding the cases to which this methodological
approach best applies. Ideally, multilateral treaties with dficient numbers of
countries that have ratified (~30) are best, but it can also be applied to cases of
bilateral treaties when a large enough number of comparable treaties exist. This
approach has most frequently been applied to analyzing the politics ddtification
behind bilateral investment treaties(Haftel and Thompson 2009. To date, this
methodological approach has been successfully applied to select groups of bilateral,
regional or global treaties and particular issues, but much work remains to be done.

When an insufficient number of ratifications or comparable cases pose
obstacles to quantitative analysis, the theoretical process of analysis employed here
(i.e. examining theshifts in domestic politics, state positions, or revision to the
treaty under investigation) can still be fruitfully used in qualitative research.

Indeed, theorizing about systemic changes to the legal systgiehl and Ku 2010

or the political system(Keohane 1984 or to preference changes within states
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(Moravcsik 1997 i AOAEAO xAl 1 xEOE +ETwchthat AT EAT Ah
gualitative scholars seek variation within the details of their case§1994).
The Law of the Sea and Comparing Different Explanations
As the theories discussed in Chapters 2 and 3 suggest, the pressure to either
ratify a treaty or delay can be categorized as coming from one of three souréés:
OOAOAB8O DI OEOETTh A OOAOABO Al AOWeEadw BT 1 EOE X
of the Sea and its implementing treaties possess sufficient variation across these
categories b assess what aspects of each source drives ratification delay or failure.
In terms of position, landlocked states and coastal states, developed and
developing states, as well as, Western, Soviet and Naligned states all came
together to negotiate the Lav of the Sea and its implementing treaties. Within these
groups each individual state was (and still is) located in a particular geographic
region with a specific relationship to the bodies of water it shares with others.
The physical characteristics, gaabilities, and even national interests of states
change little or slowly and, absent systemic changes (e.g. the end of the Cold War),
these fundamental characteristics are likely to constrain how different state leaders
approach problems(Morgenthau and Thompson 1993. Because the Law of the Sea
and its implementing treaties were global in scope and carried different relevance
for states in different positions (securing navigational rights for navies vs.

establishing legal principles to protect coastal resources), firovides an ideal

“® These sources of pressure also exist during the negotiation, implementation and compliance stages of
treaty law.

47 Although other factors can contribute to the decision to ratify (e.g. regional or supranational pressure,
existing and relevant conflicts, NGO campaigns, etc.) the three sources of pressure identified above most
directly capture the codtenefit analysistate leaders (and ratifiers) must individually undergo when
accepting the legal obligation of a treaty.
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testing ground for investigating which positional characteristics matter most in
explaining the decision to ratify.

Moreover when positional factors are dynamic (e.g. a regional hegemon
ratifying the Law of the Sea or possible diffusionf the Law of the Sea policy among
regions), the Law of the Sea and its implementing treaties give specific reasons to
expect position to matter, whether following or binding a local powe(Gruber 2000,
Lemke 2002, or coordinating with or emulating neighboring states(Simmons and
Elkins 2004). The data and methodology tools exist to evaluate and compare these
different factors.

In contrast to the positional characteristics of states, domestic politics as a
source ofpressure to ratify is channeled through the suknational political
processes of governments. The theory presented in Chapter 3 explained how
divisions between the executive and legislature, or the ideological orientation of
leaders and ratifying actors night create obstacles to ratification, either through
divided government or ideological opposition to the values contained within a
treaty.

Most importantly, domestic political pressures should vary over time. As
years pass, new actors are included irof removed from) the ratification decisions.
The preferences of the decision makers or the population may change (e.g. social
movements, lobbying, issue education)Spencer 200Q. Especially when the
domestic form of government is democratic, the possibility exists for wholesale
changes in foreign policy priorities and behaviors following elections. Thus,

although states might be pushed or pulled by the circumstances, the decision to
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ratify is ultimately made by governments with domestic political interests and
constraints (Evans, Jacobson, and Putnam 1993antis 1997, 2009; Milner 1997).
The Law of the Sea and its implementing treaties were important enough to provoke
domestic interests within states and as a result these treaties provide a good testing
ground for comparing the relative importance of what is happening inside and
outside a state.

The third major source of pressure to ratify or not comes from the incentive
included within the treaty itself. Treaties can, and do, vary along dimensions such
AO OEA ACOAAI A1 660 OAT PAh &I AGEAEI EOUR 1 Al AR
process of rule making. Depending on the concerns of states, some agreements may
be more preferable than otherg Koremenos, Lipson, and Snidal 2001 Agreenents
can also vary in the obligations they require of different states or the benefits they
parcel out (Victor 2001), driving some states away while attracting othergVon
Stein 2005. In sum, the design of a regime matters in explaining why some states
wait to ratify a treaty (Mitchell 1994).

Through its implementing treaties the Law of the Sea offers a unique revision
moment when the obligations of particular states were removed@ A8 0A OO 8) 60
restructuring of mining claims and the removal of mandatory technology transfers)
and still others were incentivized to ratify if they had not already (i.e. extending the
right to board and investigate suspected violators or regional agreeméson

straddling stocks). By comparing the ratifications before and after these crucial

98



revisions, it is possible to discover to what extent removing obligations or extending
rights induces states to ratify48
yT AT 1T AI OOEI T h OEA compficatédAst@yEnakeSiA A6 O 111 C
uniquely suited to examining the effects of state positions, domestic politics, and
agreement incentives on the ratification process. Both the findings and analytical
processes employed here can be used to examine other casésatification delay or
failure. Thus the findings here should chart promising avenues for future research.
In the next chapter, | take up the question of operationalizing the dependent and
independent variables discussed thus far. | will also discugs much greater detail
how I will use event history analysis to compare the effects of position, domestic

politics, and agreement related variables on ratification delay and failure.

“These changes are necessarily interactive with the i
(1994) work on variation in compliance ks of oil pollution regimes, where changes in the governing
regi mes occur inferences can be drawn about the regirt

states constant.
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Chapter 5

Research Plan and Descriptive Statistics

How Should the Law of the Sea Be Studied?

International relations scholars have begun to take more seriously the effects
of time and timing of state decisions. When states agivhether deciding to ratify a
treaty (Haftel and Thompson 2009von Stein 2008 or break a postwar peace
(Werner 1999) z the timing of their choice is increasingly the subject of theoretical
and methodological interest bypolitical scientists. This interest is especially evident
when the timing of an action begins a period of legal obligations or reveals
information about the interests of states visa-vis their commitments. By
accounting for time, scholars have the oppounity to build more accurate theories
and test more nuanced hypotheses, even accounting for variations in the strength of
theorized causes over timgBox-Steffensmeier, Reiter, and Zorn 2003

Building on these recent theoretical and methodological insightéBox-
Steffensmeie and Jones 2004, the four-fold goals of this chapter are: 1) advance an
argument for understanding ratification as a process and measuring it as such; 2)
discuss the ratification history of the Law of the Sea and its implementing treaties;
and, 3) expain the structure of my dataset, including descriptive statistics of the

relevant theoretical and control covariates.
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Conceptualizing and Operationalizing the Ratification Process

The difficulty of explaining cooperation at the international level ighat it can
mean so many different things. For example, Klein, Goertz, and Dig*008)
demonstrate the peace spells between military rivalries can, and do, exhibit
variation in the amount/quality of the peace experienced. Legal cooperation might
take many forms within the system of international law, ranging from joint
memoranda of urderstanding (expressing joint willingness but lacking legal
obligation) to treaties that allocate decisioamaking power to 39 party institutions
(e.g., the 1995 Marrakech Agreement creating the WTO or the evolving EU treaty
regime).

Broad general theores of cooperation are frequently capable of offering only
vague hypotheses about the likelihood of cooperation increasing or decreasing
(Axelrod 1984; Keohane 2005 Milner 1997). Because these theories tend to pool
the phenomena of cooperatior{Gruber 2000), across historical eraglkenberry
2001), and across stategOlson 1982, the explanations offered by most general
theories are unable to speak to the probaibty of a specific form of cooperation
occurring or even the tradeoffs between different types of cooperation. Broad
theories offer broad conclusions, leaving unanswered more nuanced questions
about the likelihood of and dynamics underlying specific type of cooperation. Yet it
is these very questions, and the answers that follow them, that would be most useful
in understanding opportunities and obstacles those different forms of cooperation

offer.
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To work around the problem of generality, | focus my sitdy on a specific set
of events: treaty ratifications. The ratification of a treaty is an important event to
understand because it captures the moment in the treatynaking process that
AT1T1TAAOO OEA ODAAEEZEA 1 ACAl TeAtb®&LAOEI T O AT T C
behavior changes of states (i.e. implementing legislation and compliandgimmons
and Hopkins 2005. The same is not so for signing a treaty. Under Article 18 of the
Vienna Convention on the Law of Treaties (adopted 1960; entered into force 1980)
a state thathas signed or expressed a willingness to be bound by a treaty is
I Al ECAOAA O11 0 O AAEAAO OEA T AEAAO AT A DPOOE
A
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of the treaty.
Ratification is the legal version of the credible commitment dilemma, one
prevalent in the anarchic world of international politics. This essence of this
dilemma centers on whether or not a promise made at one time will be upheld at
some future date. In corict studies, credible commitment is displayed by a state
when it possesses both the ability and the willingness to carry out a threat it has
made.
In the realm of international law, the credible commitment dilemma of
ratification following the conclusion] £ A OOAAOU AAPAT A0 11 OEA
leader to navigate the institutional gauntlet(s) of votegetting to officially ratify a
OOAAOU AT A OEA xEITEITCIAOO T &£ A OOAOASO ET OF
treaty at some future datez a setof concerns somewhat anticipated by, but distinct

from, the negotiating process. The results of different ratification processes within
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states around the world are plain to see: states vary in how long they wait to ratify
treaties. As argued above, anyethy matters for the community of states that awaits
A OOAOCABO AT T TEOIATO AO xAll AO £l O OEA OOAC
via ratification.

The hard reality of the ratification processes around the world is that they do
not always end in a sccessful ratification. In addition to exploring Realism, E.H.
#A0O086 0 AAAT OIUA AioE OCOBOEDENDNORT T OEAAOO OEA A
Woodrow Wilson to ratify the League of Nations covenant due to the reservations
placed upon itinthe US Sen&t8 # AO08 0 AT AT UOEO EO DPOEI AOEI U
AAEI OOAO T &£ 1 ACAT EOOOh 1 ACAl AT 1 EOI AT 6O6h DI
institutions to hold back the tide of the Second World War with promises and
diplomacy alone(Carr 1940).

Such struggles to win ratification do not exist remotely or in distanhistory
alone. Examples of contemporary high profile ratification failures (of the US) and
strategic delays (by Russia) have dogged recent treaties such as the Kyoto Protocol
(Victor 2001; von Stein 200§. BEven for treaties that are in the economic and
security interests of both the states involved, e.g. the Panama Canal Treaty, the
ratification process can still stir up political anxieties, if not outright political battles,
within those states involved(Moffett 1985). In the cases at the headf this
dissertation, the Law of the Sea and its implementing treaties, the delays and
failures of so many developed countries to ratify the Law of the Sea as it opened for

ratification z even after seven years of hard fought negotiatiop stand as example
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of the contentiousness, difficulty, and importance of the ratification process, and
credible commitments more broadly, at the international level.
So how should we understand and measure the ratification process? What
conceptualization of ratification will help us capture, quantify, and examine the
political dynamics underlying the decision to ratify or not? Below | consider three
candidates: 1) the binary measure; 2) ratification as the process between signature
and acceptance; and, 3) ratification a&&A D OT AAOO AAOxAAT A OOAAOQU
and acceptance. There are benefits and drawbacks to each concept. However, for
the purposes of explaining the ratification process | conclude that the measure of

AOOAOETT AAOxAAT A OOplaAcdis hebeshdardiidteAAET EOQU AT A

The Binary Conceptualization of Ratification

The simplest understanding of ratification would be a binary one: a state has
AEOEAO AAAAPOAA A OOAAOUGO T AT ECAOEITO AU OA
scholarship onratification uses this conceptualization(DeSombre 2000 Evans,
Jacobson, and Putnam 1993 antis 2009; Milner 1997; Putnam 1988). The binary
conceptualization links nicely with legal analyses because it highlights which states
have legal obligations to others and which do not.

For case studies, this approach allows for clear comparisons between states
(e.g. why did this state raify, but that state did not?). Quantitatively, this measure
allows a researcher to perform difference of means tests between states that have
and have not ratified; logistic regressions of the probability of ratification; as well as,

standard OLS regressin on the time different states took to ratify.
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Similar to minimalist definitions of democracy(Alvarez et al. 1996
Przeworski 2000), a conceptual argument exists for employing this measure thfe
ratification process because it most directly captures the moment (i.e. the deposit of
ratification instruments) when a state accepts the full legal obligations of a treaty
(Shaw 2009. Furthermore, this measure carries th@nplication that, like the adage
about pregnancy, it is simply not possible to be a little bit ratified: a state either is or
is not. The following graphs employ this measure as a way of describing the
ratifications for the Law of the Sea and its implemeting treaties.

Figure 5.1 Total Ratifications as of 2010
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180
160
140 -
120 -
100 -
80 -
60 -
40 -
20 -
0- Part XI Agreement Straddling Stocks
LOS (1982) (1994) Agreement (1995)
States Not Ratified 34 55 120
States Ratified 158 137 72

Simply categorizing states by whether they have ratified provides a clear

picture of which states are bound and unbound by the treaty. In doing so, it also

assumes all ratifications are equivalenwhen in reality they are not.
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A histogram of the number of ratifications divided by the year they occurred

OAOAATI O OEA OECI EEZEAAT O OAOEAOEIT ET OxE
implies more than a difference in how long different statetave been bound to

follow the Law of the Sea; it implies that some states waited, and some are still

waiting, while others rushed in. The pressing question of this dissertation is why

this variation exists.

Figure 5.2 Law of the Sea Ratifications by Year
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By graphing the total number® of ratified and nonratified states over time
(a comparison absent in Figure 5.2 above), we see that every yearly cresection

displays a different proportion of non-ratified and ratified states.

“9 The total population of states for the Law of the Sea and its ingsieing treaties equals 192 states. The
Law of the Sea and its implementing treaties were globally relevant so could be ratified by any state. Of
course there were some new states that were not eligible to ratify in 1982. These states enter into the

datset after their independence. Thus, the total population of states does shift over the course of this study.
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Figure 5.3 Law of the SeaTotal Ratifications Over Time
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Thus, beyond obscuring the difference between ratifications, a regression using the
binary measure runs the risk of saying more about the chosen cut point rather than
the actual processes of ratification occurring over thentire observed time period.

The strictly binary measure of the ratification is inherently a crosssectional
snapshot of treaty ratifications (and nonratifications) at a point in time. This
measure is helpful in understanding and summarizing the momentg scoreboard of
ratifications that have occurred, but it is inadequate for analyzing the dynamic game
of ratification that resulted in the score at a particular moment.

Certainly a researcher can still attempt to use this measure for specific
qguestionsduring crucial moments in the ratification history of a treaty (e.qg.,
OAOCAOAA AEEAAOCAT AA T &£ 1T AAT O OAOO AOT O1T A
size and running separate logistic regressions by year to observe the effect of

different covariates an the various outputs across the years). Yet there is no

What is most important for accurate conceptualization and measurement is that the total population of
states at any given point of time are ilig to ratify the Law of the Sea and its implementing treaties.
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established method for reconciling the contradictory findings likely to appear in
such a procesg especially where covariates change from a regression one year to
the next.

Another solution might be to run a standard series of regressions on the
number of years it took a state to ratify. This is an especially attractive option for
the Law of the Sea or Part XI Agreement because a majority of states have ratified
see Figure 5.1. For these agreeents the censored data (i.e., the states that have not
ratified) are unlikely to dramatically change the overall distribution of when states
ratified. This solution is unlikely to produce very reliable results for the Straddling
Stocks Agreement, which tw-thirds of states have yet to ratify.

When many states have ratified and the relevant state covariates are
relatively stable over the course of the observed time period, a regression of
covariates on the measure of years to ratify can yield a reasonal#stimate of the
Al OAOEAOAOGS AEEAAOO 11 OAOEEZEAAOEIIT- EAOOA
varying covariates have been omitted. Unfortunately, given that ratification votes
frequently depend on domestic political institutions and actors likelyto change over
during the observed period, no such guarantees can be made. Thus, it is unclear
what single value or average could be entered as a stable covariate for all the years
it took to ratify. A secondary problem is that this method also excludesses of

states that fail to ratify (i.e. are left censored) but from which valuable information

about the relative risk of ratification might still be gleaned.
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The most methodologically troubling aspect of regressing covariates on the
time until ratifica tion is the norn-normal distribution of time itself. As Cleves et al.

argue:

)y

O, ET AAO OACOAOGOEIT EO ETix1Th AZEOAO Allnh
from normality, so why not just use it anyway? The problem is that the
distributions for time to an event might be dissimilar from the normalz they

are most certainly nonsymmetric, they might be btmodal, and linear

>\
(@}
m\

OACOAOOEIT EO 110 OfCkwsdo@i OEAOA OEII

An example, again from Cleves et al., of this nawrmality is the distribution of
survival timeS0 1 1 11T xET ¢ OOOCAOUR O AT U DPAOGEAT OO AEA
OOOOEOARh OEA AEOAAOA [(Ce@EZ10ARnushagsbAilg@A A O1 OF
normal distribution of time to death outcomes would be inappropriate as the mie
point in the time following recovery is actudly where the risk of death is most
reduced with most error terms clustering on the bimodal distribution of deaths
described above?! What is needed is a methodology capable of loosening the
normality assumptions for residuals, replacing that assumption with a more
reasonable distributional assumption of where error terms are likely to cluster.
In conclusion, the binary measure offies a clear summary of ratifications and

conceptually it identifies the most crucial moment in the credible commitment

0 More specifically the nomormality of the residual error termsSee Cleves et al. 2010 for a full
discussion.

*! Analogous events in international law the could effect the relative riskihais the normality of the
distribution of residuals, could be large systemic or regional changes the end of the cold war, the EU
supranational endorsement, or the collapse of market values for certain nir@raiere domestic or

diffuse changei e.g. democratization of developing states or the strength of political, social, or industrial
movements within states around the world.
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dilemma of international law: the decision to ratify or not. Nevertheless, in keeping
a clear score of who is ratified and not ratifiedthis measure obscures the variation
in timing of those ratifications and thus how the global game of ratification is
actually being played. Moreover, the methodological fixes that are available lack a
system for the reconciliation of discrepancies amongitferent findings or run afoul
of the basic statistical assumptions underpinning linear regression. As such, this
measure can only play a bit part in answering the question: why do states wait to

ratify?

Ratification as the Process Between Signature and Acceptance

The act of signing a treaty carries with it the obligation on the part of the

OOAOA OECIEIC OEA OOAAOU OF 116 xi OE ACAET OC
(Kelley 2007; Shaw 2008, 91} .52 In certain instances, signature an even stand in

for ratification, but these cases make a distinct minority in the treaties that form the

body of modern international law. The majority of modern, significant treaties

contain requirements that states ratify the treaty and deposit a rati€ation

ET 0000i AT O O1 OEGCI Al OEAO OOEA OOAOA OADPOAOA

text, which will be forwarded to their particular governments for the necessary

ARAEOETT AO O AAShADEBAA T O OAEAAOETT 6

®2This is in part why President Bush-signed the Rome Statute creating the International Criminal Court

(ICC), beause his administratiantended to actively seek-tateral norsurrender agreements that

undercut the I CCbébs jurisdiction over US armed forces
%3 See Haftel and Thompson (2009) for a full recounting of different studies than the# faildistinguish

between the stages of treaty making.
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Given that signature is the moment a leader is literally putting their name on

a treaty text, should a measure of the ratification process begin with signature?

#ARAROOAET 1T U EO Al OI A AADPOOOA xEAT A A7 O1 O0OUGO

Qu

to the govenment for acceptance or rejection, thus beginning the ratification
DOl AAOO xEOE OEA 1 AOOOAI AT A PIEIT O AAETI ¢ OEAZ
rejection.>* In this section, | consider the effect of using signature as a starting point
for measuring the ratification process. The majority of my discussion will focus on
using this measure in analyzing the Law of the Sea, but similar issues arise in
applying the measure to either of the implementing treaties.

Signature for the Law of the Sea was limited to ther§t three years it was
open for signature (19821984), presumably to motivate states to sigR® During
those three years, 153 states signed the Law of the Sea and, of those states, 136
would go onto ratify the Law of the Se& Thus, of 158 ratificationsduring the
observed period (1982-2010), this measure excludes 22 states that did not sign the
Law of the Sea during the signature period but went on to ratify nonetheless. Two
immediate problems present themselves: the pressure to sign early and the
exclusions based on using signature as a starting point.

The pressure to sign earlyy remember the convention was only open for

signature between 19821984 z weakens the interpretation that can be drawn from

** See the Shaw quote above.

%> Two exceptions exist for the signatures of the Czech Republic and Slovakia that occurred in 1993,
following the break up of Czechoslovakia on Janudry1993.

*® Those states that signed but never ratified are: Afghanistan, Bhutan, Brundi, Cambodia, the Central
African Republic, Colombia, El Salvador, Ethiopia, Iran, Libya, Liechtenstein, Niger, North Korea,
Rwanda, Swaziland, Thailand, and the United Arab Ensrate

° States that ratified but never signed: Albania, Armenia, Bosnia and Herzegovina, Croatia, Estonia,
Micronesia, Georgia, Germany, Jordan, Kiribati, Latvia, Lithuania, Macedonia, Marshall Islands, Moldova,
Montenegro, Palau, Serbia, Slovenia, Tonga,Uhited Kingdom, and Zimbabwe.
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a leader signing the treaty because that decisids not free from the time constraint
imposed by the treaty. Although many leaders may sign a treaty because they
desire to make their states part to the treaty, an equally plausible possibility is that
many leaders sign because they are on the clock Wiho ready way to distinguish
which motivation z desire or the signature constraintz actually cause the signing.
4EA AAOGO xAU O1 AAOOGAT T U I AAOGOOA OEA OOECT AC
covariate explaining ratification rather than as an asumption within the
conceptualization of the ratification process.

The more problematic aspects of this candidate conceptualizatianthat
leads me to reject it as a good measure of the ratification processare its
exclusionary effects. It excludes ates that did not sign quickly but that were still
considering ratification. Assuming the importance of signature overlooks the key
aspect of the Law of the Sea that allowed nesignatories to become states party to
the convention: Article 307. This arttle kept the convention open for accession and
allowed states to accede to the Law of the Sea after 1984. As a result, this
conceptualization drops 22 cases because those cases lack a signature date,
including important states like Germany and the Unite&ingdom. This effectively
throws away 14% of the observed data some cases of which are well documented in
theoretically interesting covariates.

Moreover, measuring ratification as the process between signature and
acceptance also excludes years duringhich the Law of the Sea was no doubt under

consideration. In Figure 5.4 below we can see that many signatures were made at
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the close of the final negotiating conference in Montego Bay Jamaica on December
10th, 1982.

Figure 5.4 A Categorization of Signatures the Law of the Sea>®8
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Fully a quarter of leaders (38 of 153) who would eventually sign decided to wait

until one or two years. It is highly unlikely that the ratification process or

considerations of that process were suspended following the close thfe Montego

Bay Conference and only resumed following the signature of the leaders in 1983 or

pwyYTt 8 4EOOh Al OET OCE OECT AOOOA 1 Au AAPOOOA
forward with ratification, the moment of signature almost certainly does not

indicate the first time the prospects for a ratification vote would be discussed in

domestic political circles.

In addition to being a conceptually untenable starting point, leaving out years

when the Law of the Sea was likely being debated omits time that alld be counted

8 As mentioned above the signatures in 1993 followed the peaceful dissolution of Czechoslovakia on
January 1, 1993. It is unclear why these states were allowed to sign so far past the deadline.
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as part of the process. As a result the reduced counts of time between signature and
acceptance for those leaders that wait to sign misrepresent the total amount of time
the Law of the Sea was likely being considered for ratification. Fexample, Austria
and Argentina both ratified the Law of the Sea in 1995, but because Austria signed

in 1982 and Argentina signed in 1984. Measured from when they signed, Argentina
appears to have two years faster than Austria. In fact, if measured frotmetdate of

the treaty opened, Austria deposited its ratification instrument fully 5 months

before Argentina!

In sum this measure suffers from a confounding pressure to sign early, a poor
conceptualization of when discussions of ratification actually begirand, dropping
cases without a starting point, which affects the final measurement of variation in
the length of the ratification processes across states. Signature may be a valuable
covariate to include within a statistical model, especially as it relageto the political
reputation or incentives to ratify of those leaders signing, but it makes a poor

starting point to measure the process of ratification.

Ratification as the Process Between Availability and Acceptance
The third candidate conceptualization of the ratification process understands
the process of ratification to have begun once a treaty is opened for signature. The
Ox1 AT TAEOQOEITO T £ AOGAEI AAEI EOU AOA 1T A0 xEAT
a state is able to decidenidependently to ratify the treaty or not. The direct

measure of this concept is the time it takes a state to ratify once the state is able to

AT O1 ETAADPAT AAT Ol us (AOA ) OOA OEA OAOI OE
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some historical relationships (ie., colonialism and the Soviet Union), the foreign
policy decision of certain states depended on other states.

Figure 5.5 Sample of Durations Using Availability
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Figure 5.6 Sample of Durations Using Signature
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The first thing to notice is that the avdability to acceptance

conceptualization captures more of the ratification process across states than does

the signature to acceptance conceptualizatio??. Figure 5.5 contains more cases

*9In most legal scholarshiphi s moment i
Afavail able for signatureo and fAavailabilityo
make ratification possible.
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thank Figure 5.6 and accounts for more of time that the Law of the &ea/as under
consideration by states that ultimately ratified.

In Figure 5.5 the measure of the ratification process begins in 1982 when the
Law of the Sea opened for ratification for most states. A notable exception is
Armenia, a former member of the Soet Union, which was not a sovereign state and
therefore unable to ratify the Law of the Sea until it established its own government
in 1992. By contrast, in Figure 5.6, the Armenian case is dropped because Armenia
was unable to sign the Law of the Sea.hd@ 1984 deadline was long past. Despite
OEEO OEIiET Ch OEA ! Oi ATEAT Ci1 OAOT I AT 080 AEA

Although Azerbaijan appears when the availability conceptualization is used
in Figure 5.5.; itis absent in Figure 5.6. Azerbaijan has neithegsed nor ratified
the Law of the Sea so to date, an example of ratification failure. Yet it is possible that
Azerbaijan could ratify at some future date. Thus, a conceptualization that includes
Azerbaijan and similar norrevent cases, as the availabilitio acceptance
conceptualization does, can help scholars investigate both delay and failure through
the use of a unifying concept.

More importantly, keeping Azerbaijanlike cases in the study of ratification
delay provides a better estimate of the probaility of a state ratifying by better
accounting for the total number of states at risk of ratifying at any given moment.

The signature to acceptance measure drops cases where states did not sign and thus
under-counts the pool of states at risk of ratifyiig, which biases the descriptive
statistics and skews the inferences than can be drawn from comparisons of the

states that did and did not ratify. In a study of survival rates from cancer this would
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be akin to dropping cases when patients do not die. Yiis those cases that may
help explain patient survival. Beyond its descriptive accuracy, the availability to
acceptance conceptualization carries several methodological advantages.
Methodological Advantages

The availability to acceptance conceptualizatin and measure of ratification
allows scholars to study all the states at risk of ratifying during the observed period.
Employing that concept in this study retains the cases that would be dropped due to
lack of signature, increasing the database to alb2 states that could have ratified
the Law of the Sea. The availability to acceptance understanding and measure of
ratification carries two other methodological advantages.

First, it captures the political struggles waged around the ratification of a
treaty. Starting from the availability of a treaty text captures the moment when
domestic constituencies might awaken to the potential costs and benefits posed by a
treaty (Lantis 2009). The moment a treaty becomes available for acceptance via
ratification provides a tangible target for domestic and international interests both
in favor and opposed to the treaty. History tells us that those interests will attept
to shape the political debate over ratification as well as its eventual outconf&vans,
Jacobson, and Putnam 1993/ offett 1985).

In some instances, states themselves take measures to combat an
unfavorable treaty text. Kelly(2007) offers a picture of a United States government
reluctantly signing, abruptly un-signing the Rome Treaty establishing the
International Criminal Court and then desperately working to secure bilateral non

surrender agreements involving its military personnel. At a different level of
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analysis, Milner(Milner 2006) presents a more nuanced picture of the public
referendum within France that effectively doomed the EU constitution of how
citizen groups viewed the benefits of further integration. In both cases, the settled
treaty text and the ratification process presated an opportunity for political
interests that did not win at the negotiating table to try to derail the treaty during its
ratification, all despite the approval of the negotiators who composed the treaty
under attack. If nothing else, these ratificatio struggles and failures should serve to
remind scholars of the real challenges negotiators face (walhformed in both these
cases) in anticipating and mollifying those actors that bear the costs (real or
perceived) of treaties.

The availability to accgtance measure ensures that the full scope of any
political action on the treaty text and its implications will be observed within the
data. Thus, it captures better the covariate values and value changes following a
OOAAOQUBO AT T Al OCely td gamek iddia &téntiod and provak® 1 E
interested parties. It also allows researchers to model the decision to sign a treaty
alongside relevant covariate changes (e.g. changes in leadership, legislative
composition).

The second methodological advanige of this understanding and measure is
that a similar process plays out in making other treaties. Even when there are
process differences, e.g., signhature stands in for ratification, the duration between
availability and acceptance can be measured. Thertability if this

conceptualization of ratification allows for the theories of the ratification process to
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be evaluated systematically across a number of treaties covering a range of issue
areas.

In sum, understanding and measuring the ratification proess as the interval
of time between availability and acceptance of a treaty aligns more closely to the
actual political dynamics at play during ratification than either the binary
conceptualization or using signature as a starting point for analysis. dlso
generates datasets that yield more accurate representations of the probability of
ratification by better capturing the population at risk of ratifying. By capturing the
full period of risk, the third candidate measure enables scholars to look at thentire
ratification struggle following the conclusion of the treaty. Finally, the availability to
acceptance measure of the ratification process travels well to other treaties
increasing the ability of scholars to validate and extend previous findings and

discover differences in the causal strength of covariates across issaeeas.

Covariate Descriptions

In this section, | offer descriptive summaries of the explanatory variables
included in the models in Chapters 6 and 7. For each covariate, | deserits coding
scheme and its distribution within the dataset. The bulk of variables not specific to
OEA , Ax 1T &£ OEA 3AA AT A EOO EIi bl Al AT OET ¢ OOAA
'T OAOT T AT O $AOA0OA06 AOAEI AAT A OEOdcdle@dE OEA 1C
at University of Gotenberg in Swedef? This data set provides merged, publicly

available data in countryyear form from various universities and international

80 See- http://www.gog.pol.gu.se/
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organizations 5! | include the relevant citations when my data came from another
source inthe variables description and, for clarity, | divide this section into four
parts: the ratification measure, agreement variables, power and state interest

variables, and domestic politics variables.

Constructing a Ratification Measure

The measure of ratlication that | use in this dissertation is constructed from
the third conceptualization of ratification as a process, beginning at the moment at
treaty opens for ratification and concluding when the ratification instrument is
deposited. This is measuresifor country-year cases. In practice this data structure
i AAT O OEAO A 1 AAOGOOA T £ Qeadiromx B82ior AA OOA
whenever a country enters the data) until the year it ratifies, when it will be coded
AO Opods8

Although still measuringstates as having ratified or not, this measure
facilitates an event history analysis of the relative risk of ratification in any given
year, using the preceding nosratification years to help calculate the baseline
probability of any state ratifying in ead year(Cleves 201(. Once a state has
ratified the Law of the Sea or its implementing treatie® it is coded as missing. This
coding choice is common in datatructured for event history because it keeps the
ratified states from affecting calculations of ratification risk for states that have not

yet ratified.

b1 See Appendix XX.X for a full list of the referenced datasets and the variables employed from each paired

with it reported name in this dissertation.
%2 The ratification of each treaty is coded as a separate depemdiabie because they are distinct acts and
states ratified them at different times.
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Agreement Variables

The different agreement obligations are primarily tested by comparison of
the Law of the Sea and its implementing treaties. The only two agreement specific
variables in the data:Signing Declarationand Lucky 14 State.These variables come
from the expectations that greater flexibility and greater individual benefit to the

state,respectively, will facilitate easier ratification.

Signing DeclaratorE O A OAOEAAI A AAT 1T OET ¢ xEAOEAO 1

A AAAT AOAOGET T xAO O MtAlAHe® keke 3AdigAingdtd E £
declarations issued for the Law of the Sea and these are listed in Table®.1.

Table 5.1 States that Issued a Signing Declaration

States that Issued a Signing Declaration

Algeria Chile Iraq Romania

Angola Costa Rica Italy Russia

Argentina Cuba Luxembourg Sao Tome and Sar
Principe

Belarus Finland Mali Spain

Belgium France Nicaragua Sudan

Bolivia Greece Oman Sweden

Brazil Guinea Philippines Ukraine

Cape Verde Iran Qatar Uruguay

The specific contents of eacteclaration are not identified by coding rule used here,
but a review of these declarations show a variety of Articles within the Law of the

Sea referenced most often with the intent of lessening or changing the obligations of

83 A 33 declaration was issued the European Union but that declaration is not include&#s the
Memberships included in the models presented in Chapters 6 and 7 as a control.
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the reserving states. In pratice these declarations read like treaty reservations,
although formal reservations were not allowed to the Law of the Sea or its
implementing treaties 84 The fact that some states made signing declarations is
important because if those states intended tdmit their obligations under the Law

of the Sea then the leaders of that state may have had an easier road to ratification.
Thus, we should expect that if a state leader made a signing declaration that state
should be more likely to ratify the Law of tle Sea.

Lucky 14 Statesvere a group of states that stood to gain a disproportionately
large amount of sea territory (seez Table 5.2) because either the characteristics of
the continental shelf leading off their shore or the geography of their coastlines
(Sanger 1987. Iclassify them here as beneficiaries of the agreement because the
inclusion of an Exclusive Economic Zone placed the resources of the surrounding
oceans under their economic stewardship. This relates to my theory or ratification
timing because these state benefitted both absolutely and relatively from the Law
of the Sea. The benefits inherent in ratifying the treaty (here operationalized as the
sheer amount of territory) should have altered the calculus of the opportunistic

legislators in these 14 statesgiving them less reason to fight ratification.

“The full text of the declarations and the source of
http://www.un.org/Depts/los/
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Table 5.2 Lucky 14 States

Lucky 14 States with Largest 200 -mile EEZs

United 4.82 m. nn? Canada 1.29 m. nn? Brazil 0.92 m. nn?
States
France 2.86 m. nn? Russia 1.26 m. nn? Mexico 0.83 m. nn?
Australia 2.41 m. nn? Japan 1.13 m. nn? Papua New  0.69 m. nn?¥
Guinea
New Zealand 1.41 m. nn? Denmark 0.71 m. nn? Chile 0.66 m. nn?
Britain 1.34 m. nn? Indonesia 1.57 m. nn?

All figures in millions of sg. nautical miles, data drawn from Sanger (1987, 65)

Power and State Interest Variables

These variables include static measures of state geography and industrial
interests as well as more dynamic variables subject to yearly change, (Fésh Catch
100Kand GDB. Both static and dynamic measures of state powand interest
attempt to capture the state interest in maritime affairs and their potential to
influence other states. Additionally, in the case of industry variables such as
Distance Fishing Fleair Mining Pioneer the existence of major interest groups
within states.

These variables relate to the theories discussed earlier in that they capture
the overall interests of states in the type of regulations created under the Law of the
Sea. Specificalljpistance Fishing Fleeind Mining Pioneerstates posgssed the
capacity, or the potential, to exploit the coastal resources of others, or the seabed.

These states were the most heavily regulated by the Law of the Sea and as such
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should have been less willing to ratify the treaty because it would have placed
constraints on their fishing and mining more so than other states.

States that possessed more resources (i.e., GDP or regional hegemony)
should have been able to influence the behavior of others. Wealthier states had
more go it alone options or the ability to set up parallel systems of resource
management with their own. Similarly, regional hegemons (measured as the ability
to finance the projection of military power over land to others) were likely to
influence the decisions made by states in their region. If a regional hegemon stays
out of the Law of the Sea it reducits relative attractiveness to smaller, weaker
states in the region because they cannot a easily use the Law of the Sea to bind the
hegemonic actions. By joining though a regional hegemon could effectively pull
other smaller, weaker states along who would join to take advantage of the

EACAI 11860 AAAADPOAT AA T &£ 1 ACAT Ai1 OOAET 608

Static Measures
Coastline Distance Fishing FleeandMining Pioneerare the three state
interest measures that do not change over time. The first of these thrg@gastling is

unevenly distributed with most states possessing very little coastline. This variable

xAO CAOEAOAA &£OT i1 #A1l OOAITwwwkidehtbobke@AT AA | CAT 2
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Figure 5.7 A Histogram of Coastlines 6>
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This variable is used throughout to assess the vulnerability of states to maritime
issues. As Sprinz and Vaahtoran{d994) point out the more vulnerable a state is
too an ecological problem (here represented by the amount @oastlinein
thousands of kilometers) the more likely it is to push for a clear set of rulgs deal
with the problem. As the histogram above shows, the

The second consistent feature of state interests is the presence dDetance
Fishing Fleet A distance fishing fleet is a fleet of ships capable of traveling long
distances and conducting fll fishing operations off the coast of other states. Over
the observed period (19822010), twelve states have consistently done the majority

of the distant water fishing in the world. These states had much to lose in the

8 Ccanada wadropped from this graph because it has a coastline in excess of 200,000 miles.
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Straddling Stocks Agreement whernm coastal states acquired the right of
investigation. The Stocks agreement also empowered states to apply the
precautionary principle to the act of fishing costal stocks; further empowering
coastal states to reduce the legal fish catch of distance fisgifleets. These data
were initially gathered from the Food and Agriculture Organization (FAO) but was
taken directly from the QOG datase®

Table 5.3 States with Distance Fishing Fleets and Fish Catch in 2005

Country Fish Catch (100K tons)

Peru 89.9
China 84.7
Indonesia 40.0
United States 38.8
Japan 33.3
Russia 28.4
India 23.9
Norway 23.3
Thailand 22.8
South Korea 11.6
Spain 7.8

Poland 1.3

For each state | code whether or not they werBistance Fishind-leetstates.

Distance Fishind-leetstates are constant across the data and are listed in Table 5.3.
AEAOA OOAOGAO AOA AT AAA AO Opo xEEI A OOAOAO
AOA AT ARA AO On8d ) Fish Cafch (L0bk)k évérichuntiyini AAOOOA
every year whendata was availableThe majority of Distance Fishing Fleedtates

eventually ratified the Law of the Sea and the Straddling Stocks Agreement. China

5 See- http://www.gog.pol.gu.se/
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and Peru are notable exceptions because together they account for 36% of the fish
catch of distance water ishing fleets.
Finally, | created a binary measure dflining Pioneerstates as they are listed
A0 A 11 OEA |, Ax 1 &£ OEA 3AA3O0 xAAOGEOA 10 EI
lists of states headquartering firms that belong to seabed mining consoati
(Churchill and Lowe 1999 Sanger 1987 Sebenius 1984. Although it is conceivable
that any state could attempt seabed mining, these states are the magely to given
their technological expertise and the initiative they have taken to register claims
with the Authority. They are: Belgium, Canada, France, Germany, India, Italy, Japan,

Netherlands, Russia, the United Kingdom, and the United States.

Dynamic Measures

There are three different dynamic measures of either state interest or power.
Mentioned earlier, Fish Catch (100kjneasures the yearly tonnage of fish caught per
country. As the graph below shows most states in the world catch relative small
amounts of fish. A minority of stateg whether they are fishing at a distance or not
Z catch most of the fish in the world and thus are likely to be most concerned with
limitations on fishing, whether to protect costal fishing grounds or encourage
distant water fishing. Both the measure oFish Catchand Distance Fishing Fleedre
included to differentiate cases like Peru (largé&ishCatd, Distance Fishing Flepand
Canada (largeFishCatdh, but no Distance Fishing Flegt These measures also
capture the presence of interest groups within states, which is of theoretical interest

to my theory of ratification timing. Those states that possess both a largésh Catch
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and aDistance Fishing Fleedre more likely to have industries with the resources to
persuade the government to delay or fail to ratify the Law of the Sea.

Figure 5.8 A Scatter Plot of Fish Catch (100k) and GDP (In)
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n=3,334 country-year cases

In addition to yearly fishing data, | also include the natural log of GDP for
each state. This measure has the benefit@ippressing the outliers of extreme
wealth that exist internationally so that comparisons can be more directly observed
IT COAPEOS /| OECET AT T U AOAx1T £EOTI OEA
(WDI),87 | used the merged values in the QoG Dataset. rAsntioned above the

wealthier a state is the more able it is to forego the institutions set up by the Law of

the Sea and instead use its resources to protect and advance its maritime interests.

®7 http://data.worldbank.org/datatalog/
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To capture the regional pressures states faced, | code thember of ratified
states within each region (lagged by one year). These measures change every year

that a new state ratifies. By lagging this measure on year, each state receives a

i AAOOOA 1T &£ OEA OAOEAZAEAAOQEIT O Taficsbb A UAAO DOE

from counting toward their perception of the regional trend. The eight regions used
for this measure were drawn from the QoG dataset and were explored in a paper
assessing the measures of democracy employed in the analyses befw.his
measure should capture the changing social pressures and transactimost gains for
a state as other states in its region ratify.

)y OOA (260p)EaBkin@of 29 regional hegemons from among 89 states
arranged in local hierarchies to create a measure of the pull a hegemon might create
xEAT AEOEAO EO OAOEAZEAO OQlgheasurk is derivd OE A
from a formula that calculates cost of projecting force over geographic distange
see Lemke (2002) for a full account of the cost calculation. Once the cost of
projecting military force is known, Lemke used the GDP of the state ¢alculate the
range that a state could feasibly project its military force, thereby establishing
regional groupings of power with the most powerful (highest GDP) state serving as
the regional hegemon. Only 30 states that witnessed a regional hegemonsfsati
followed suit. Most of ratifications that followed a regional hegemon occurred in

| FOEAA AT A AEA 110 EITAAEACAT U AIT11T x

3AA8

OEA EA

®Seei Hadeni us and Teorell (I @0 x)e s s egnorcg aklytoe rCroantmii v

Concepts and Methods Working Paper Series.

129



Domestic Politics Variables

The following variables capture the primary theoretical interests in this
study. | divide my review into government variables Democracy, Government
System, Ratification Thresho)dlegislature variables (egislative Majorities,
Government Fractionalizatiol, executive variables Amount of Experience, New
Executiveand Left/Center Executivg and election variables Executive Election Zone,
Legislature Election Zone In describing some of these variables, | simply note their
summary statistics because they will be the subject of tables and graphs in the

empirical chapters ofthis dissertation.

Government Variables

| use binary measure of democracy based on contested elections and
alternation of power because the systems | am most interested in are those where
alternation of power is possible. Of 5,579 country years in thegataset there are
2,502 country-year designated democratic. Within countryyears measured as
democratic 83 ratifications of the Law of the Sea occurred (69 occurred in nen
democratic country-years). Subdividing those democracies intGovernment
Systemseveals that parliamentary democracy was the modal form of government

for most of the democratic countryyears.
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Figure 5.9 A Histogram of the Types of Democracy
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Additionally, a comparison of the percentages dRatification Threshold
measures across all states versus only within democracies only reveals that
democratic states have slightly higheRatification Thresholds.

Table 5.4 A Comparison of Ratification Thresholds: All States vs. Democracies*

Ratification Threshold Non-Democracies Democracies

No Constraint 40% 23%
(915) (535)

Consult Cabinet 4% 9%

(80) (212)

Majority Vote 49% 47%
(1122) (1089)

2/3 Majority Vote 7% 22%
(164) (506)

*- Country-years in parentheses

The measure of ratification thresholds that | use in this study is a combination of
Ox1T DOAOGET 60 | ARwg adadug ofddificdtion th@gholds and the

publicly available data from the Institutions and Election Project (IAEP). The former
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for Human Rights®® and the latter is drawn from the merged QoG datase® This

provides better coverage of the ratification thresholds for countries in my dataset.
Of 4,738 countryyears where some measure of a ratification threshold exists, 51%
EAOA AT OE 3EIIT1068 1 AAOOekmaking? 4iEakes) ! %0 | AAC

have only one measure with roughly twethirds of those cases covered by the IAEP

measureandonefOEEOA AU 3EI 111068 1 AAOOOAS
SpotAEAAEET ¢ OEA AAOA CAT AOAOAA AU BEITTT O
against available constitutiont@®@ 00 OAOAAI AA OEAO 3EiI T 1108 AAOD

consistently and reliably sourced to the countries constitutional provisions on
ratification. | determined this by checking the relevant sections of the treaties of 30
different countries. Ifoundnoerrorsinanyi £ 3 EI I 11 08 AT AET ¢ AOO AE
inconsistencies inthe IAEP datd 3 Ei | T 1 08 AT AET C A& Of x1 OEO AA
following 1991 because prior to that she does not locate many of the constitutiors.
The IAEP though has better coverage in the years pesting 1991 though using a
more simplified coding structure.
Each data structure used a different coding structure. Simmons uses the
following distinctions: 1 = Individual decision, 1.5 = Consult cabinet, 2 = Majority
vote in one legislative body, and & Super majority or majority in two legislative

AT AEAOS8 4EA )! %0 OOAO A OEI Pl EEZEAA Al AET ¢ C

% Simmons (2009) coding form is available publicly at:
http://scholar.harvard.edu/bsimmons/files/APP_3.2_Ratification_rules.pdf

O http://lwww2.binghamton.edu/politicacience/inttutions-andelectionsproject.html

™ In both cases the coding rules of the IAEP missed the cabinet referral requirement.
?See fn. 21 above.
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over treaties: 1 = No legislative authority, 2 = One house has authority, and 3 = Both

houses have authority. | used arsiple combination rule to merge the two

measures: whenever the IAEP projected farther back in time and the ratings were

consistently valued, | used the earliest value Simmons measured for that state and

AAAEEZEI T AA 3EITT106 I AAOCROA DPAOAIIT AT O OEA
Crosstabulating Ratification Thresholddy Government Systenmvithin

democracies reveals that presidential systems tend to have higher ratification

thresholds.
Table 5.5 Ratification Thresholds by Regime Type
Regime Institutions

Ratification . . : .
Thresholds Parliamentary Mixed Presidential

No Constraint 413 (37%) 75 (15%) 47 (7%)

Consult Cabinet 162 (14%) 27 (5%) 23 (3%)
Majority Vote 390 (34%) 326 (65%) 373 (52%)
2/3 Majority Vote 166 (15%) 72 (15%) 268 (38%)

Total 1,131* 500 711

* - country years

In sum, the government variables presented here show a good deal of
variation in the different state governments that debated ratifying the Law of the
Sea and its implementing treaties. Among democratic states, approximately half of
all the debate carried out within parliamentary systems, which, as Table 5.5 shows,
tend to have a lower ratification threshold than either mixed or presidential
systems. Of the three regime types, presidential systems have the greatest

concentration of super majority or two house majority vote requirements. Thus,
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winning ratification votes in legislatures in presidential systems is more difficult

and likely to make ratification less likely.

Legislature Variables
) OOA Oxi1 AEAEZAOAT O | AAOOCAeQisldture. OEA AGAAC
The first is a measure of thé.egislative Majorityheld by the government. This is an
especially important measure when majority or super majority votes are required
for a legislature to ratify a treaty.

Table 5.6 Legislative Majorities by Ratification Thresholds

Ratification Average Standard Presidential, % Parliamentary,
Threshold Legislative  Deviation Cases Gov. has % Cases Gov. has
Majority required votes required votes
No Constraint 0.66 0.15 - =
Consult Cabinet 0.52 0.12 - -
Majority Vote 0.56 0.16 219/373 326/390
(59%) (84%)
2/3 Majority 0.57 0.15 86/268 16/166
Vote (32%) (10%)

Table 5.6 above shows that, when a legislative vote is required, especially a super
majority, leaders in democracies are in many cases do not hakaege enough
majority in the legislature on which to rely. The exception is parliamentary systems
when only a majority vote is required, even then, in 16% of the cases prime
ministers will have to reach outside their government to secure votes.
Inadditiif T OI OEA OAOEAOEIT ET OEA ci OGAOTI AT O
good deal of variation in how muchGovernment Fractionalizatiorexists. This

variable is measured as the probability that two randomly chosen government
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deputies will be from different parties. It measures whether a coalition exists and

how many different parties are included. This variable originates in the World

dataset.

Figure 5.10 74 Histograms of Government Fractionalization by Regime Type
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As the graphs above show, fractionalization is both more common and more severe
in parliamentary systems than presidential. Among democracies the measures of
Legislative Majorityand Government Fractionalizaton are only moderately

correlated (p=0.43).

73 http://lecon.worldbank.org/
“"These graphs exclude fi0d measures to make them more

democracy country years fractionalization measures over 43% of the 2,121 gmar8y
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In Chapter 3, | theorized that leaders face opportunistic legislators who are
capable of using their ratification vote strategically to deny the leader a foreign
policy victory as well as to play party politic. When incorporated into a fuller
statistical model these variables will shed light on to what extent a larger majority
and a less fractionalized government will help a leader seeking to get the Law of the

Sea ratified.

Executive Variables
Different types of executives push for ratification. These measures try to
assess to what degree the type of executive trying to persuade a given legislature
matters. The first measureExecutive Experiende | OECET AOAO ET OEA 71 0O
Database of Political Instutions and is drawn from the QoG dataset. This measure
counts the number of years an executive has served in office. The inclusion of this
variable should capture both learning and executive skills. In order to survive
politically, executives must be dept using their office to secure reelection or
retention. Moreover, as time passes executives should build alliances and learn

about the political dynamics going on within their legislature and country.
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The distribution of years spent in office decays exponentially with few leaders in
democracies spending more than ten years in office. The expectation would be that
those leaders who have spent more time in office, though a minority of casekpuld
be especially skilled at working with legislatures and therefore more likely to win a
ratification vote.

The second measure | usé&ew Executivecaptures the pressure of the
current term of an executive ending.New Executives coded as a counof the years
OAT AETET ¢ 11T OEA AgAAOOEOAGO AOOOAT O OAOI 8
or recently re-elected is the executive. This is another World Bank Database of
Political Institutions variable drawn from the QoG dataset. This measure is\ly
used on democracies where elections and term limits exist as true barriers to an

executive continuing to rule. This measure should capture the different pressures to

act at the beginning and end of the term.
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Table 5.7 Executive Years Left in Curren t Term

Years Left in Current Term # Country -year Cases

486
404
468
477
272
25
2

ok WNPEF O

Finally, | have theorized that the ideology of an executive can pull them
towards certain types of agreementsLeft/Center Executives a measure from the
World Bank Database of Political Institutions and drawn from the QoG dataset. |
OAAT AAA O AEOG6 AT A OAAT OA0O6 O ARNOAIT Opoh 14
This variable covers 1,732 democratic countryyears, 51% are cA AA Op 6 8
Ratifications, however, are nearly evenly split between the two ideologiegswith 28
OAOEEZEAAQGEI T O ATTEIC Z£0i1 OOECEO6 ABAAOOEOA

executives.

Election Variables

The coding structure | use for elections, whetherxecutive or legislative, is to
AT AA OEA UAAO T &£ A1 AAOCGETT AT A OEA UAAOO 00O
Ongod 50ET ¢ AAOA T OECETAIT U EOTiI OEA 77101 A ™
(drawn from the QoG dataset), | use this coding structe to create theExecutive
Election Zoneand Legislative Election Zoneariables, respectfully. These zone
measures should capture whether in the immediate aftermath of an election (or it

anticipation of the election) states are more likely to ratify tredies.
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Conclusion

These variables are incorporated into the event history analysis of the
duration of ratification delays. Though | have drawn consistently from the QoG
dataset, | have spothecked their coding against the original datasets. The
summary statistics and yearby-year measures appear to correspond identically. In
the next chapter | use the data described above to test the hypotheses generated in

Chapters 2and 3.
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Chapter 6

The International Story: Why States Waited to Ratify the Law of the Sea

Event History Analysis

| use event history analysis to compare the influence of the variables
explained in the previous chapter.Event history analysis has the advantage of
allowing changes in covariates over time (e.g. rising GDP, new leadership) to affect
the likelihood that states will ratify (Box-Steffensmeier and Jones 2004 It also
includes all of the relevant cases (even those states that have yet to ratify) in the
calculation of the baseline hazard of states ratifyin¢Cleves 2010, 135141).
Scholars have employed this technique to analyze ratification delay using both
parametric models that impose assumptions on the underlying hazard rate of
ratification (von Stein 2008, and semiparametric Coxproportional hazard models
(Simmons 2009 that allow the baseline hazard rate to vary over time (though as
the name implies, these models impose a proportionality assumption on how
covariates affect the baseline hazard)Box-Steffensmeier and Zorn 200L In the
analyses that follow | employ Cox proportional hazards models to examine the
hypothesesadvanced above

One reason to select the Cox model over the more assumption laden (and
thus more powerful) parametric statistical models is to avoid the threat of model

mis-specification (Box-Steffensmeier and Zorn 200175 Specifically, parametric

> See fn 1 on page 973 in B&teffensmeier and Zorn (2001) favroments on the wide spread use of the
Cox model beyond the social sciences and the diagnostic problems caused by the restrictive assumptions of
parametric (e.g. Weibull) models.
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models constrain hie underlying hazard rate to a specific functional form, which
increases the sensitivity and power of the model to detect significance, so long as it
is not incorrectly specified. If incorrectly specified parametric results are unreliable
estimatorsofthA EAUAOA OAOAGO &£O1 AGETT Al A&l Oi
Regrettably, diagnostics to check whether or not the correct functional form has
been specified remain elusives®

More importantly, the Cox model offers a clearer way of assessing what type
of effect a covariate has on the hazard rate at any given momentA hazard ratio is
the shift in the entire baseline hazard and thus the momertb-moment hazard rates
as well. Imagine the likelihood (the risk over time) of two 86old men dying over
the next few yearsz most likely you will visualize an upward curve, with risk
increasing as both of the men age. Now imagine that first old man is a smoker. This
difference in condition results in an increase in the hazard rate because the first old
i AT @n@kingis likely to kill him sooner than the second old man. The
proportionality assumption of the Cox model requires that the hazard rate along the
entire hazard curve be shifted upward because the old man who smokes is at a
proportionally higher risk (h azard) of dying over time. Note in this example that
both men are at a risk of dying and that the second old man serves as a baseline for
the original hazard of dying (which remains undetermined by the Cox model and in

the exact same functional form). Aimilar dynamic will apply in interpreting how

s A s A s s, A s o~ £ N N Nz s A s s M~ oA A A~ s N

i OAE A OOAOEOOEAAI T U OECTI EEAZEAAT O AT OAOEAOASBC

®See Cleves (2010) page 2281 for a discussion of possible tests for patamenodel selection.

" For those readers unfamiliar with this sort of statistical analysis | strongly recommend Cleves (2010) and

Box-Steffensmeier and Jones (2004).
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this case the risk of ratifying) in comparison with hazard rate of baseline/control
cases.

4AEA #1 @60 OET C QisAs@ssiniidh ok praportpnakikyiin A
changing the hazard rate® Thankfully, there exist a suite of different diagnostic
tests to test and correct for nonproportional hazards. Most solutions involve
interacting the non-proportional covariate with some function of time (Box-
Steffensmeier, Reiter, and Zorn 2003 Thus, the Cox model offers both a more
difficult test z because of its reduced power to detect significancgbut also less
fallible and more flexible testz because it makes no hazard rate assumpi and
diagnostics exist to correct for proportionality.

To test the hypotheses from Chapter 3, | run seven different models. The
hazard ratios calculated in each instance are a product of the other covariates
included in the model. As a result, every hazard ratio is relevant in reference only
to the model itwas run in and we can expect to see the hazard ratios for any
individual covariate change from model to model. If the hazard ratio of a covariate
sustains a consistent direction and effect across the models, however, this should

offer evidence of the stength of the underlying relationship between that

T - s A L 0~ s Az

variation of this justification for the interpretation of her findings that increasing

8 Remember the baseline hazard can take any functional form with the hazard rate bete/gemd 1,
taking any slope, thus the Cox model makes no assumption on the normality of the residuals on the
measures of duration.
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democracy (using the Polity scale asmeasure) increases the probability of

ratification of human rights agreements(Simmons 2009.7°

Testing What States Waited to Ratify the Law of the Sea

Below | run seven different statistical models to investigate ratification
timing for states joining the Law of the SeaModel 1 is run with only control
variables to establish baseline hazard ratios for those variables. The next six models
incorporate different explanatory variables relevant to the full population of states
in the world.

In Appendix A there is a correlation matrix with Pearson correlation
coefficient measures for all of the relevant covariates. To ensure against
multicolinearity, the models reported were rerun dropping, in turn, each covariate
pairing with a coefficient over 0.4. None of the substantive findings discussed below
changed as a result of these models. Additionally, every model was tested for
proportional hazards violations. Every model reported was first run uncorrected
for time. Then eaclmodel was tested using Schoenfeld residuals in both the
graphical method described in both BoxSteffensmeier and Zorn(2001, 981) and
the re-estimation method described in Cleve$2010, 204-208). Persistent problems
were found with %5 | AT AAOOEEDS O EN)OROAAOEIRIA #E BB AOQEIA,
recommended solution interacting EU mebership with time. EU membership

APPAAOO xEOE Oj 46#Qqo 1 A@0O Olvaningcotiatiatel OAAO OI

¥ Simmons (2009) and von Stein (2008) find that democracy (as measured by polity) results in a higher
risk of ratificatin across their models. In both instances this is argued to be a factor of the treaty
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Table 6.1: Cox Model Results for International Variables 80

Explanatory Variables  Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 Model 7
Ratification Thresholds*
Cabinet Consultation - 942 .749 770 .588 913 .843

(p =.908) (p =.603) (p =.638) (p = .405) (p =.861) (p =.749)
Majority in One House - .559 .584 .623 .364 514 .549

(p=.023)* (p=.066)* (p=.113) (p=.012)** (p=.011)** (p=.017)*
2/3 Majority in One Hous - .505 547 .570 292 464 493
or Majority in Two House (p=.077)* (p=.142) (p =.175) (p=.018)** (p=.043)** (p=.057)*
Democracy (0,1) - .847 - - - - -

(p = .487)
Democracy (Polity) - - .981 975 - - -

(p =.329) (p =.206)
Democracd(Polity) - - - 1.005 - - -
(p = .254)
Left/Center Executive - - - - 1.062 - -
(p =.849)
System of Government
Strong President Electec - - - - - 1.152 -
Assembly (p =.691)
Parliamentary - - - - - .842 -
(p = .547)
Signing Declaration 1.730 1.847 1.896 1.952 2.316 1.822 1.906
(p=.034)**  (p=.040)** (p=.037)* (p=.029)** (p=.030)** (p=.041)** (p=.031)**

8 Both Left/Center ExecutivandSystem of Governmeviriables were run in models (unreported here) including both of the democracy measures. Neither the
direction notthe strength of any of the variables changed. Additionally the interaction terms between democracy and interest glesipevgiédtance
Fishing Fleef Fish Catch (100kandMining Pioneej are unreported because none reached statistical signdicanc
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Table 6.1 (cont.)

Distance Fishingleet - 1.294 1.790 1.825 1.473 1.324 1.350
(p =.610) (p =.336) (p =.323) (p = .601) (p = .593) (p = .553)
Fish Catch (100k) - .993 .990 .992 .994 .992 .993
(p =.523) (p = .450) (p =.517) (p =.636) (p =.497) (p =.531)
Mining Pioneer - .810 .7829 791 1.004 .828 .841
(p = .636) (p=.594) (p =.610) (p =.993) (p=.674) (p=.703)
Regional Pressure .996 1.001 1.001 1.002 .999 .998 1.005
(p=.776) (p =.934) (p =.935) (p = .880) (p =.975) (p = .889) (p=.727)
Lucky 14Country 1.013 .944 1.169 1.235 1.053 .995 921
(p =.969) (p = .886) (p=.721) (p =.633) (p =.919) (p =.992) (p =.838)
Common Law 1.489 1.106 1.17 1.182 1.142 1.073 1.190
(p = .054)* (p=.702) (p = .598) (p = .589) (p=.723) (p =.795) (p = .510)
GDP (In) .907 .866 .858 .839 .812 .871 .897
(p=.035)**  (p=.010*** (p=.065)* (p=.041)** (p=.021)* (p=.026)* (p=.121)
Hegemon Ratified First 1.068 .833 .907 919 .555 .967 .834
(p = .260) (p = .556) (p=.762) (p =.795) (p =.259) (p =.916) (p = .558)
Coastline (1k) 1.002 1.002 1.003 1.002 .999 1.002 1.002
(p =.641) (p = .644) (p =.523) (p=.991) (p =.997) (p =.642) (p=.613)
Q1Q3 GDP (@Q@3=1, - - - - - - 1.303
Q4=0) (p = .467)
QXQ3 GDP x Coastline - - - - - - 1.006
(p =.876)
EU Member (TVC) 1.074 1.085 1.089 1.075 1.067 1.093 1.085
(p =.001)*** (p=.001)*** (p=.001)*** (p=.009)*** (p=.026)** (p=.001)*** (p=.001)***
# of countries 172 127 110 110 86 120 128
# of ratifications 138 107 89 89 61 100 108
# of observatiols 2297 1579 1335 1335 960 1455 1531
Prob>X 0.0042 0.017 0.0973 0.0954 0.0757 0.0645 0.0255

8lxp<.10%*p<.05** p<.01
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Hazard ratios greater than 1 indicate an increased probability of ratification;
whereas, hazard ratios less than 1 indicate a decreased probability of ratification (a
greater likelihood of experiencing a delay in ratifying). A binary covariate with a
EAUAOA OAOEIT 1T &£ p8u EO AAOGO O1 AAOOGial A AO OE
the probability of the event by 50%. Put differently, the same binary covariate with
A EAUAOA OAOGET 1 &£ m8u xI1 Ol A OECTIEZAU OEAO AAC
Ol AoPAOEAT AA OEA AOGAT O AO OEI OA FAintAAA Omnos8
ratification delay-EAUAOA OAOQET O 1 AOO OEAT Opd xEAOA OE
occurring is reduced.
Ratification Thresholds
The first thing to notice about the models above is the robustness of the
finding that countries with higher ratification thresholds (i.e. those requiring
majority or super-majority votes) are significantly less likely to ratify the Law of the
Sea, as compared with the baseline category of countries without ratification
thresholds; a country with a ratification threshold requiring a majority vote of the
legislature is only 53% as likely to ratify the Law of the Sea as one without.
Increasing that requirement to a 2/3 vote (or a majority in both houses) reduces the
likelihood an additional five percentage points to 48%.
Torepresent this shift in the probability of ratification, | have generated

survival curves at maximum and minimum values for ratification thresholds (i.e. no

requirement vs. 2/3 vote requirement):

146



Figure 6.1 Survival Curves for Max/Min Ratification Thres holds
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Notice that these survival curves move together (an effect of the proportionality
assumption) and that the lower the hazard ratio results in longer survival and thus a
more lengthy ratification delay (a 2/3 vote requirement results in a 0.505 hazal
ratio).
Measures of Democracy

Although in the expected direction, with hazard rates less than 1, no measure
of democracy reaches statistical significance. This is particularly troubling given the
findings of other recent studies wherein democracy had substantial and sustained

effect across modelgNeumayer 2005 Simmons 2009 von Stein 2009.
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| investigated the noneffect o democracy in these models more closely and
it seems likely that the result reported here is incorrect for several reasort. First,
simply plotting when states ratified over time and separating countries by their
status as a democracy or not using the hary measure developed by Alvarez et al
(1996) reveals that the ratifications of democracies appear to be delayed.

Figure 6.2 Scatter Plot of Ratification Delay for Dictatorships and Democracies
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Furthermore, a two-way t-test conducted on the mean duration times to

ratification (excluding non-ratified states) revealed thatdifferences in the average

82| spoke with Dr. Jan BoSteffensmeier a specialist in event history analysis on June 11, 2012 regarding
these abnormal results. After reviewing both my data and results, DiSeffrnsmeier recommended
checking for inflential outlying pointsvith a dfbeta analysis and for interactions with tilheonducted

these tests and found no irregulariti®.. Box-Steffensmeier concurred that the standard OLS regression
run below would likely produce a more reliable estimatthefeffect of democracy.
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time to ratify the Law of the Sea between nowlemocracies and democracies is

statistically significant.

Table 6.2 T-tests of Variance in Democratic and Non -democratic Regimes

Two Sample test with Unequal Variances (Democracy)

Group Observations Mean
Non-Democracy 70 9.971
Democracy 86 14.267
Combined 156 12.339
Difference -4.296

Std. Error Std. Deviation

0.861
0.607
0.537
1.053

Difference = meanNon-Democracy¢ mean (Democracy)

Ho: Diff =0 Ha: diff <0

Pr(T < t) = 0.000

Ha: diff 1= 0
Pr(T < t) = 0.000:

7.203
5.626
6.712

[95% Confidence Interval]

8.254  11.688
13.061 15.474
11.278  13.401
-6.379  -2.212
t=-4.0789
Ha: diff > 0

Pr(T < t) = 1.000(

Notice that the confidence intervals reported abovelo not overlap. In effect, these

two alternative tests reveal that the majority of democracies waited to ratify the

Law of the Sea and that on average their wait was ~4 years longer to ratify than

non-democracies.

A final alternative test is to regressltie same measure of democracy on ¢h

time it took states to ratify

Table 6.3 Reduced-Form Regression of Democracy on Time to Ratify 84

Outcome: Time to Ratify Coefficient
(Std. Error)
Democracy (0,1) 4 AT7x**
(2.09)
Signing Declaration -2.43*
(1.31)
Common Law -2.37**
(2.12)
Hegemon Ratified First 4.62%**
(1.30)

8 Satterthwaite's degrees of freedom = 128.772
8 None of the other time invariant covariate controlched statistical significance and the data are

censored for nomatifying states

*p<.10**p<.05"* p<.0L
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The regression above reveals that as expected the presence of democratic
governance adds years to duration to ratify similar to the amount seen intést in
Table 6.2. The regression shown above controls for characteristics of states that did
not vary over time, thus lending further support to the argument that the Cox model
findings on democracy in Table 6.1 miss something in reporting a reduced hazard
rate as statisically insignificant. Thus, the testing conducted here offers some
support the hypotheses from chapter three that democracies are more likely to

delay ratification and less likely to ratify treaties.

The Impact of Wealth

None of the additional measures fbinterest (or interaction terms) reached
statistical significance. Nevertheless, three of the control variables were significant
across all models. The natural log of GDP was highly significant across every model
reporting between a 1620% decrease in he probability of ratification per
increment increase.

Figure 6.3 Survival Curves for GDP
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